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VERMONT SUPERIOR COURT CIVIL DIVISION
Windsor Unit
12 The Green
Woodstock VT  05091
802-457-2121
www.vermontjudiciary.org

Case No. 21-CV-04066

New England Police Benevolent Association v. Town of Springfield

DECISION AND ORDER ON CROSS MOTIONS FOR SUMMARY 
JUDGMENT

Plaintiff New England Police Benevolent Association (NEPBA) and Defendant Town of 
Springfield (Town) simultaneously move for summary judgment. Plaintiff seeks to compel Defendant 
to participate in arbitration pursuant to a collective bargaining agreement. Pl.’s Mot. for Summ. J (filed 
Jul. 1, 2022). Defendant requests this court to enjoin arbitration and dismiss Plaintiff’s request with 
prejudice. Def.’s Mot. for Summ. J (filed Jul. 1, 2022). The court grants summary judgment in favor of 
Plaintiff.

Standard

“Summary judgment is appropriate when there is no genuine issue of material fact and the 
movant is entitled to judgment as a matter of law.” In re Hemingway, 2014 VT 42, ¶ 7, 196 Vt. 384; 
V.R.C.P. 56(a). The court derives the undisputed facts from the parties’ statements of facts submitted 
pursuant to V.R.C.P. 56, and the supporting documents. Boulton v. CLD Consulting Engineers, Inc., 
2003 VT 72, ¶ 29, 175 Vt. 413. The court need consider only the materials cited in the required 
statements of fact, but it may consider other materials in the record. V.R.C.P. 56. The movant has the 
burden of proof, and the opposing party must be given the benefit of all reasonable doubts and 
inferences in determining whether a genuine issue of material fact exists. Price v. Leland, 149 Vt. 518 
(1988). 

Undisputed Material Facts

The material facts in this matter are undisputed.1 See Def.’s Reply, at 1 (filed Sep. 13, 2022). 
NEPBA is the bargaining representative for regularly scheduled full-time and part-time patrol officers 
employed by the Town. A Collective Bargaining Agreement (CBA) controls the grievance process by 
which a specific employee or NEBPA can pursue a grievance. Officer Shaun Smith began work as a 
patrol officer for the Town of Springfield Police Department (Department) on Aug. 4, 2014. 

Chief of Police for the Department Mark Fountain (Chief Fountain) began an investigation into 
Officer Smith. Chief Fountain retained a Vermont private investigation agency ‘DT Investigations’ to 
perform the investigation. DT Investigations is owned and operated by Dan Troidl. Mr. Troidl 
interviewed Officer Smith on Oct. 21, 2020. While the investigation was still ongoing, Mr. Troidl 

1 Defendant agrees to Plaintiff’s statement of undisputed material facts. See Def.’s Reply, at 1. 
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ceased conducting the investigation. Chief Fountain retained Tom Nelson from Vermont Investigative 
and Consulting Services to continue the investigation.

On Nov. 11, 2020, while investigation was ongoing, Officer Smith resigned from his position 
as patrol officer with the Town. On Nov. 16, 2020, Officer Smith began employment as a patrol officer 
for the Woodstock Police Department (WPD). Officer Smith’s employment for WPD contractually 
required him to serve a 12-month probationary period. During the probationary period, in June 2021, 
Mr. Nelson concluded the investigation and provided a written summary of his findings to Chief 
Fountain. 

On Jun. 28, 2021, Chief Fountain notified Officer Smith that the investigation was complete. 
The investigation concluded that Officer Smith had been untruthful during the investigation and had 
violated various General Orders, Rules, and Regulations of the Department. On Jun. 29, 2021, Chief 
Fountain notified the Vermont Criminal Justice Training Council of its findings against Officer Smith. 

On Jul. 19, 2021, Plaintiff, through the Springfield Police Department steward, filed a 
grievance on behalf of Officer Smith. The nature of the complaint was “S. Smith was disciplined 
without just cause, abuse of management rights and any and all other relative articles listed in his 
discipline.” Def.’s Exh. 4 (filed Jun. 30, 2022); Pl.’s Exh. 4. (filed Dec. 22, 2021). On Jul. 30, 2021, 
Officer Smith complied with the Woodstock Police Department’s request that he submit a formal 
resignation letter related to the finding of untruthfulness in the investigation.

From Aug. 27, 2021, to Nov. 1, 2021, Plaintiff, at all relevant points, complied with the 
grievance process as outlined in the CBA. Defendant denied the grievance and disputed that the 
grievance process applied to Officer Smith’s complaint. Plaintiff took steps to begin arbitration with 
Defendant. Arbitrator Michael Metzler was assigned as the arbitrator. On Nov. 1, 2021, Defendant 
notified Plaintiff and Arbitrator Metzler that it is challenging the arbitrability of Officer Smith’s 
grievance. On Nov. 3, 2021, Defendant notified Plaintiff and Arbitrator Metzler that it disputed that 
Officer Smith’s grievance is arbitrable and that it would not participate in arbitration related to the 
issue of arbitrability. 

Analysis

“Vermont law and public policy strongly favor arbitration as an alternative to litigation for the 
efficient resolution of disputes.” Lamell Lumber Corp. v. Newstress Intern., Inc., 2007 VT 83, ¶ 9, 182 
Vt. 282. “Arbitration agreements are expressly authorized by the Vermont legislature.” Northfield 
School Board v. Washington South Education Association, 2019 VT 26, ¶ 19, 210 Vt. 15. 
“[A]rbitration agreements are frequently used, and encouraged . . . to avoid judicial remedies.” Id. An 
arbitration agreement, however, remains a creature of contract reflecting a voluntary agreement 
between the parties. Gates v. Gates, 168 Vt. 64, 72 (1998) (holding that courts cannot order parties to 
submit to arbitration absent a voluntary agreement or statute authorizing such an order).

Here, the court concludes that the CBA controls the dispute between the parties and that 
pursuant to the CBA, the parties are required to participate in arbitration. The CBA provides the parties 
with a “grievance and appeal process [that] shall serve as the sole and exclusive means for resolving 
grievances.” CBA Art. 15, Section 1. A grievance is “a dispute or complaint arising between the 
parties over the meaning, interpretation, or application of the express provisions of this Agreement. 
Any violation of the aforementioned can be grieved or arbitrated.” Id. (emphasis added). Once a 
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grievance is filed, the parties proceed through the grievance steps until the matter is resolved. Id. If the 
grievance is not resolved at the lower steps, the final step requires the parties to participate in 
arbitration. Id., at Section 5. 

Plaintiff, on behalf of Officer Smith, complied with the grievance process. This fact is not in 
dispute. Defendant denied the grievance at all relevant steps. The CBA is clear, explicit, and 
unequivocal that a failure to resolve the grievance at a lower step requires arbitration between the 
parties. Where the agreement to arbitrate is clear and not otherwise waived or invalid, the parties have 
a duty to arbitrate the grievance. See Lamell, ¶ 9; see also 12 V.S.A. § 5652(a) (“a written agreement to 
submit any existing controversy to arbitration . . . creates a duty to arbitrate”). By its language, the 
CBA requires the parties to participate in arbitration in this matter. 

Defendant makes several arguments in opposition. First, Defendant argues that pursuant to the 
CBA, Plaintiff’s grievance is untimely. Defendant argues that since Officer Smith did not file a 
grievance within ten days of his resignation, his claim is not valid under the CBA. Def.’s Mot., at 5. 
The CBA provides two timelines for a grievance to be timely, either the employee can file within ten 
days of the event or, the union, (NEPBA), can file when it first has knowledge of the violation. CBA, 
Art. 15, Section 3. Defendant does not dispute that the union filed the grievance upon learning of the 
investigation results. As such, Plaintiff’s grievance pursuant to the CBA is timely.

Second, Defendant argues that the undisputed facts demonstrate Officer Smith was not 
“disciplined” within the meaning of the CBA. Def.’s Mot., at 5. The CBA defines grievance as any 
dispute over the “meaning, interpretation, or application” of the CBA. CBA, Art. 15, Section 1. 
Whether the events constitute “discipline” is a matter for the arbitration process. The question of 
whether Defendant’s conduct constitutes “discipline” is a question to be decided by the arbitrator under 
the CBA grievance process.

Finally, Defendant argues that 20 V.S.A. § 2403 controls the Town’s investigation and its 
obligation to report to the Vermont Criminal Justice Council. Def.’s Mot., at 6. Defendant contends 
that Plaintiff cannot receive any relief from an arbitration proceeding because an arbitrator cannot alter 
the statutory proceedings before the Criminal Justice Council or prevent the Town from carrying out 
its statutory obligations. Id. However, alteration of the statutory mandates and proceedings before the 
Criminal Justice Council is not necessarily the only relief that may be available in the arbitration 
proceeding. While there are certainly limits on the authority of the arbitrator to fashion relief that 
would impair the statutory obligation of Defendant to report findings to the criminal justice counsel, 
Plaintiff assures the court in its briefing that it has no intent to request such relief. The court is 
persuaded that arbitration of the grievance in this matter, and the separate proceedings before the 
Vermont Criminal Justice Council, may proceed simultaneously, thereby protecting the important 
public policy in favor of arbitration of disputes pursuant to arbitration agreements, and without 
impairment of the important public policy to protect the public from untrustworthy law enforcement 
officers that is imbodied in 20 V.S.A. § 2403.  
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Order

1. Plaintiff s Motion for Summary Judgment, (#4), is Granted.

2. Defendant’s Motion for Summary Judgment, (#3), is Denied.

3. The parties shall proceed to arbitration under the CBA.

Electronically signed: 12/6/2022 4:21:59 PM pursuant to V.R.E.F. 9(d)

"ll/84-
Robert P. Gerety, Jr.
Superior Court Judge
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