COMMONWEALTH OF MASSACHUSETTS

SUPERIOR COURT DEPARTMENT OF
THE TRIAL COURT
CIVIL ACTION NO.

WORCESTER, ss.

NEW ENGLAND POLICE BENEVOLENT
ASSOC., INC., AND DANIEL

GILBERT
Plaintiffs

v.

MASSACHUSETTS PEACE QFFICER
STANDARDS AND TRAINING COMMISSION,
Defendant

VERIFIED COMPLAINT FOR DECLARATORY JUDGMENT
AND INJUNCTIVE RELIEF

PARTIES
1. The Plaintiff New England Police Benevolent Association,
Inc. (“NEPBA”) is a labor organization that acts, pursuant
to G.L. c. 150E, as the certified bargaining representative

for approximately 3,500 Massachusetts law enforcement

officers, includihg thousands which are employed by more
than eighty (80) cities and towhs throughout the
Commonwealth. .

2. The Plaintiff Daniel Gilbert (“Gilbert”) is a resident of
Spencer, Massachusetts, in the County of Worcester. At all
times relevant hereto, Gilbert has been employed as a

police officer by the City of Worcester, has served as



President of the Worcester Police Patrol Officers’
Association, NEPBA Local 911, and is an Executive Vice
President of the Plaintiff NEPBA.
The Defendant Massachusetts Peace Officer Standards and
Training Commission (“POST”) 1is a commission within the
Executive Branch of the Commonwealth. POST was established
pursuant to the c¢riminal Jjustice reform legislation set
forth and enacted in Chaptef 253 of the Acts of 2020. Upon
information and belief, the Defendant’s offices are located
at 100 Cambridge Street, 1l4th Floor, Boston, MA 02114,

JURISDICTION AND VENUE
Jurisdiction is proper pursuant to G.L. c. 2313, sec. 1.
Venue is proper pursuant to G.L. c¢. 223, sec. 1.

FACTUAL BACKGROUND

The Plaintiffs incorporate all previous paragraphs herein.
The Plaintiff NEPBA, by virtue of its constitution and
bylaws, is an association established for the betterment of
law enforcement officers, and its organizational purposes
are to better the lives of its members in law enforcement,
improve legislation that protects and affects public safety
officers, and represent the needs o0of law enforcement
officers and support persoconnel.
Upon information and belief, pursuant to the U.S. Bureau of

Justice Statistics’ 2008 Census of State and Local Law
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Enforcement Agencies, the Commonwealth of Massachusetts has
more than 350 law enforcement bagencies thét, as of 2020,
became subject to the jurisdiction of the Defendant POST.
The Plaintiff NEPBA has in excess of 2,000 individual
members who, as individual law enforcement officers subject
to the statutory jurisdiction of POST, have standing to sue
the Defendant POST in their own right.

The interests that the Plaintiff NEPBA seeks to protect dre
germane to its organizational purpose; and neither the
claims asserted nor the relief requested by NEPBA require
the participation of its individual members.

G.L. ¢. 6E, sec, 4(a){l) establishes a Division of Police
Certification within POST and further requires that said
division, together with the Municipal Police Training
Committee established in G.L. c¢. 6, sec. 116, establish

minimum standards for the cer_tification of all law

enforcement cofficers.

G.L. c¢. 6E, sec. 4(f) sets forth a number of minimum
certification standards such as, for instance, attaining
the age. of 21 (sec. 4(f)({(i)); completing .a high school
education or equivalent (sec. 4(f)(ii)); and completing a
basic training program (sec. 4(f)(iii)).

In addition, pursuant to G.L. c. 6E, sec. 4(f)(l)(viii), in

order to be certified, an officer must demonstrate
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“successful completion of an oral interview administered by
the commission.”

Pursuant to G.L. c. 6E, sec. 4(f)(l)(ix), an officer must
establish' “being of good moral character and fit for
employment in law enforcement, as determined by the
commission.”

Upon information and belief, in order to discharge its
statutory duty to establish . and assure minimum
certification standards, POST has issued a directive to all
law enforcement agencies within the Commonwealth requiring
the agency to designate an “Evaluator” - who could also be
the Agency Head - and has instructed +the agencies as

follows:

The Ewvaluator(s) should ensure that the officer has
answered certain questions on a written Questionnaire
provided by the POST Commission . . . , review the
answers and take other steps necessary to diligently

‘complete a thorough examination of whether the officer

satisfies all criteria for recertification, including
possessing the requisite character and fitness  for
employment. The determination as to an officer’s

character and fitness for employment as a law

enforcement officer should be based on the totality of
the information obtained, including a review of the
officer’s personnel file and disciplinary records, if

applicable.

Exhibit 1 1is a true and accurate copy of the POST

Recertification Packet, Part 1.
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Officers seeking recertification are required to complete

the written questionnaire provided by POST (“the

questionnaire”). The POST questionnaire sets forth

following questions, required to be answered in writing:

1. Are you current in zall tax payments? This includes
federal and state taxes as well as property and excise
taxes. (Note: if you are subject to and in compliance
with a payment plan established .by the. federal or
state govermment, you may answer “yes” to this
question.) If no, please explain. W

2. Have you ever received a license or permit to
possess or carry a firearm of any type? If so, for
each such license or permit, please indicate the
issuing jurisdiction or official; indicate whether any
such license or permit has ever been revoked or
suspended; and 1if it has been revoked or suspended,

provide details.

3. Have you ever been a defendant in a civil suit in
which it was alleged that you acted violently or

“abusively, or utilized -excessive force, towards

another person? If so, please provide details as to
each such suit.

4, Have you ever been the subject of a restraining
order or any other court order that restricted, or
imposed consequences based on, your conduct? Have you
ever been found in vioclation of either? If so, please
give the details regarding each order, including the
time frame in which it was issued and the identity of

the court that issued it.

5. Have you ever been subjected to disciplinary
action, consisting of a suspension of more than 5 days
with or without pay, OR where bias or excessive force
was found by investigation, in -connection with any
employment, including employment by your current law
enforcement agency? If yes, please give details as to
each such incident and the nature of the disciplinary

action taken.

POST

the
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(Officers must then certify as follows): To my
knowledge, all disciplinary records, if any, have been
submitted to POST.

6. In the last five years, have you ever sent or
displayed a public communication on social media that

you believe could be perceived as biased -against,

anyone based on their ‘actual or perceived race,
ethnicity, sex, gender identity, sexual orientation,
religion, mental or physical disability, immigration
status, or sociceconomic or professional level,
provided you were at least 18 years old at the time?
If yes, please provide each such public communication,
and details. For these purposes, “communications”
include, without limitation, posts, comments, and
messages; and “public” communications are those that
were made available to three or more people other than

you.

7. Do you currently belong, or have you ever belonged,
to any organization that, at the time you belonged,
unlawfully discriminated (including by limiting
membership) on the basis of actual or perceived race,.
ethnicity, sex, gender identity, sexual orientation,
religion, mental or physical disability, immigration
status, age or socioeconomic or professional level? If
so, please provide details regarding each such

organization.

8. Thinking broadly, do you have any knowledge or
information, in addition to that  specifically
addressed in the preceding gquestions, which may be
relevant, directly or indirectly, to your eligibility
or fitness to. be recertified as a law enforcement
officer with this law enforcement agency? This would
include, but is not limited to, knowledge or
information concerning your character, temperament,
habits, employment, education, criminal records,
traffic violations, residence, or otherwise. If so,
please provide details.

Exhibit 2 is a true and accurate copy of the

questionnaire.

POST
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The POST questionnaire must be signed by the officer
seeking recertification under the pains and penalties of
perjury.

Pursuant to POST’s directive, an “Evaluator” may gather
data and corroborate data related to the subject officer,
and may ©provide a recommendation for or against
recertification, “but it is ultimately the Agency Head who

will make that attestation to POST.”

Exhibit 3 is a true and accurate copy of the POST directive

referenced in the preceding paragraph.

The Agency Head must attest to one of the following
regarding each officer seeking recertification:

I attest that, to the best of my knowledge, the
Officers named on the Submission Template (that have
not been listed in Submission 2 of this section) are
of gecod moral character and fit for employment in law

enforcement.

[or]

Based on the information considered, and the
requirements of the statute, I believe the Officer
named above and identified on the Submission Template
as not attested to, does not possess the required good
moral character and/or is not fit for employment as a

law enforcement officer.

[Exhibit 1].

The Plaintiff Gilbert is a police officer employed by the
City of Worcester who, like many other officers similarly

situated, must, by virtue of his last name beginning with
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the letter G, apply for recertification prior to July 1,
2022.

On April 12, 2022, the Worcester Police Department (“WPD”)
began notifying its officers, including Gilbert, that it
was beginning the process of recertification through POST,

and it provided officers with a copy of the POST

gquestionnaire.

The WPD instructed ‘the Plaintiff Gilbert and others that

they “must” fill out the POST questionnaire, and that the

POST questionnaire “is the basis for the ‘Evaluator’ to
assess your fitness for recertification.”

Also on April 12, 2022, the WPD advised its officers,
including the Plaintiff Gilbert, that they (1) must
compléte the POST questionnaires by June- 1, 2022; (2) the
Worcester Police Chief would decide if an officer would be
approved for recertification or not; (3) a lieutenant would
be assigned to administer the process; and (4) officers’
completed responses to the POST questionnaires would likely
be disclosed to future. public records requesfs.

Exhibit 4 1is a true and accurate copy of the WPD
communication with its officers.

The Defendant POST has advised the WPD and all other law
enforcement agencies within its jurisdiction that they must

not submit officers’ completed POST questionnaires to
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POST, and that they should retain the officers’ completed
POST gquestionnaires on file with the department “unless the
agency head or designee is not attes{:ing to their good
moral character. If not attesting to their good moral
character, the questionnaire must be submitted to POST.”
[Exhibit 1].

The Defendant POST advised the WPD and all other law
enforcement agencies within its jurisdiction that they must
retain the completed questionnaires ™“in the officer’s
PERSONNEL FILE,”  adding, without explanation, that “POST
presently intends to use such questions, the answers it
receives, and related materials for other assessment
instruments.” [Exhibit 3].

Oon April 12, 2022, in accordance with the POST directive,
the WPD advised its officers, including the Plaintiff
Gilbert, +that the POST gquestionnaire “is for internal
purposes only unless the Chief does not approve_a your
recertification. In that situation the form will be sent
to POST. Otherwise [the Department] will retain the
questionnaire in electronic form.” [Exhibit 4].

Bs a result of the April 12, 2022 notification to WPD's
police officers, the Plaintiff Gilbert the following day

notified the c¢ity of Worcester and the WPD that the
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obligations related to the POST questionnaire constituted a
substantial change in working conditions.

On April 13, 2022, on behalf of NEPBA ILocal 911, the
Plaintiff Gilbert demanded that the city of Worcester and
WPD (1) bargain with the union pursuant to G.L. c¢. 150E;
(2) maintain the status guo during such bargaining; and (3)
respond to the union’s detailed request for information
regarding officers’ rights and -obligations vis-a-vis the
POST questionnaire.

Within his request, the Plaintiff Gilbert requested the
city of Worcester and WPD provide the union members
information regarding the new moral character requirements,
as well as information related to the protection of
officers’ privacy rights.

The Plaintiff Gilbert’s BApril 13, 2022 request asked that
the city of Worcester and the WPD provide, inter alia: (1)
the Department’s process for determining whether an officer
is of good moral character and fit for duty; (2) the
standard that will be used and all factors that will be
considered in such determinations, and in particular what
weight the officers’ answers or refusal to answer the POST

questionnaire would have; (3) all circumstances that could
result in or Jjustify a negative recommendation by the

Department regarding moral character or fitness for duty;

10
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(4) the efforts the'Department would take to protect the
confidentiality of the officers’ responses to the POST
questionnaire, including the notes and records of the
interviews; (5) whether such materials would be produced in
response ‘to a public records request; (6) whether such
records would be maintained, and if so, for how long; and
(7) whether the Department consider the records exempt from
public records disclosure, and if so, why.

Exhibit 5 contains Plaintiff Gilbert’s request for
information.

Neither the WPD nor the city of Worcester responded to
Plaintiff Gilbert’s requests for information.

On April 19, 2022, the WPD again provided the Plaintiff
Gilbert and his members with the POST questionnaire and
notified them that (1) they are requiréd to fill out the
POST questionnaire; (2) the responses to the questionnaire
will be used by the WPD Police Chief to make a
recommendation to POST about whether or not officers should
be recertified; and (3) the WPD would move forward with the
POST questionnaire process “ahsent an injunétion issued by
the courts to stop this line of inquiry” so that WPD

officers do not “risk being decertified and unable to

work.”

11
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The Plaintiff NEPBA is the certified collective bargaining
agent for thousands of Massachusetts law enforcement
officers whose employers have ordered them to provide
written, sworn answers to the POST questionnaire as a
condition of continued employment.

As the Plaintiff Gilbert demanded on behalf of NEPBA Local
911, other NEPBA represented bargaining units have
demanded information from their employers pursuant to G.L.
c. 150E, to which law enforcement agencies have issued
inconsistent and non-uniform responses.

For example, on April 21, 2022, the Everett Police
Department informed NEPBA Local 95 (Everett’s Police
Supervisors’ Association) that it should direct their
questions about the  POST questionnaire to “the authorized
and enabled certifying authority,” Dbut, in the same
response, added that negative recommendations regarding
moral character or fitness for duty “would élways be
determined on an informed and reasconed basis dependent on
the specific facts and circumstances of each such question
or -issue.”

Exhibit 6 is a true and accurate copy of the Everett

Police Department’s response to the NEPBA request for

information.

12
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On April 27, 2022, the Billerica Police Department advised
the members of NEPBA Locals 5A & 5B (Billerica Police
Supervisors and Patrol Associations) that a failure to
answer the POST questionnaire could result in Billerica’s
Police Chief declining to recommend recertification.

The Billerica Police Department advised that it would
determine whether an officer has good moral character based
on the POST gquestionnaire responses, officers’ personnel
files and disciplinary records, and other wundefined
factors.

In addition, the Billerica Police Department advised that
its officers may be subject to further investigation based
on their mandatory responses to the POST questionnaire.

In response to the NEPBA request that the Department

‘articulate when an officer could decline to answer based on

a privilege or légal protection or right, the Billerica

Police Chief directed his officers to a website -

lawinsider.com - and its definition of 1legal terms as a

basis for when it would be appropriate for officers to
assert particular rights or legal privileges.

When asked to provide officers with the events or
clrcumstances that might result in a negative
recommendation by the department as to moral character and

fitness for duty, the Billerica Police Department directed

i3
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its officers generally to “refer to our Department’s Rules
and Regulations.”

Exhibit 7 1is a true and accurate copy of the Billerica
Police Department’s response to the NEPBA request for
information.

On May 6, 2022, the Carver Police Department, in response
to the NEPBA’ s requests for similar POST-related
information, advised 1its officers, members of NEPBA Local
89A & B89B, that pursuant to G.L. c. 6E, sec. 4(f) (1) (viii)
officers seeking recertification ™must complete an oral
interview administered by the commission.”

The Carver Police Department told its officers that the
POST’s “approach” to: satisfying the requirement that PdST
perform an oral interview is for the individual department
heads, or a designee, to provide the POST questionnaire to
their officers, and then after reviewing the officer’s
written answers, attest or not attest to an officer’s good
moral character.

Despite NEPBA’s request that it do so, Carver did not
provide the criteria wupon which it would determine a
positive or negative recommendation as to an officer’s
moral character; however, Carver did .advise its officers

that it cannot attest to their moral character unless

officers complete the POST questionnaire, and that “the

14
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completion of the questionnaire 1is a requirement of
officers’ continued service as a law enforcement officer.”
Exhibit 8 is a true and accurate copy of the Carver Police
Department’s response to the NEPBA request for information.
On or about May 14, 2022, the Northampton Police
Department, in response to the G.L. c¢. 150E request for
information by NEPBA Local 187, advised its officers, among
other things, that (1) answering the POST Questionnaire “is
a condition of employment and all union members are being
ordered to complete the Officer Questionnaire as required
by POST;” and that “failure to complete the questionnaire
will result in discipline consisting of a three-day
suspension for insubordination” and also, if not certified,
then they will be terminated.

Concernin‘g the standard to be applied to determine moral
character, Northampton advised it will use a “totality of
the circumstances,” which will include “disciplinary
“what is cufrently known about  those

records” and
employees, and any new information that is learned from the
questionnaire and any resulting internal investigation that
results in sustained findings would alsoc need to be
considered.”

Northampton advised that officers could be disciplined for

answers they provide; that they gould not answer the

15
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questions orally, that POST has not provided guidance on
when an officer might assert a privilege or legal right not
to answer; that in certain circumstances officers might be
subject to criminal prosecution based on their answers to
the POST questionnaire; and that POST has not proyided any
guidance on ™“the definition of goocd moral character and

fitness for duty” and that the department is not at liberty
to define the terms.

Exhibit 9 is a true and accurate copy of the Northampton
Police Department’s response to the NEPBA reqﬁest for
information.

The Plaintiffs and Defendant have an actual controversy as
the Plaintiff Gilbert and members of the Plaintiff NEPBA
have an identifiable property interest in the maintenance
of their ability to continue to serve as law enforcement
officers within the Commonwealth.

COUNT 1

CLAIM FOR DECLARATORY RELIEF AND INJUNCTION PURSUANT TO G.L. C.

57.

58.

' 231A SECTION 2
DUE PROCESS VAGUENESS

The Plaintiffs'incorporate all previous paragraphs herein.

The statutory requirement, codified at G.L. c. 6E, sec.
4(f) (1) (ix), that an officer be “of good moral character
and fit for employment in law enforcement” is impermissibly

vague under both the Due Process clause of the U.S.

16



Constitution and the Massachusetts Declaration of Rights as
it forbids and/or requires the doing of an act or acts in
terms so vague that persons of ordinary intelligence must
necessarily guess at its meaning and differ as to its
application.

59, By mﬁndating a practice and procedure that each agency -
based upon their own subjective touchstones _ is required
to certify an officer’s “gbod moral character” without any
explicit or objective standard - POST has assured arbitrary
and discriminatory application of the statutory requirement
on an ad hoc and subjective basis.

60. Question 8 of the POST questionnaire itself is also
impermissibly vague.

61. Because the statutory requirement and actions of POST
violate the U.S. Constitution and Massachusetts Declaration
of Rights, this Court should enjoin POST from its
unconstitutional practice and procedure pursuant to G.L. c.
231A, sec. 2.

WHEREFORE, the Plaintiffs request that POST be enjoined

from requiring the Plaintiff Gilbert and members of the

Plaintiff NEPBA and other Massachusetts law enforcement
officers to answer the POST gquestionnaire for review by an
individual at each separate law enforcement agency in the
Commonwealth.

17



COUNT II

CLAIM FOR DECLARATORY RELIEF AND INJUNCTION PURSUANT TO G.L. C.

62.

63.

64.

65.

231A SECTION 2

ILLEGAL, ULTRA VIRES PRACTICE AND PROCEDURE

The Plaintiffs incorporate all previous paragraphs herein.
Pursuant to G.L. c. 6E, sec. 4(f)(1l){(viii), in order to be
certified, an officer must demonstrate “successful
completion of an oral interview administered by the
commission.”

The practice and procedure of having the head of each local
law enforcement agency administer the POST questionnaire,
“review the answers and take other steps necessary to
diligently complete a thorough examination of whether the
officer satisfies all «criteria for recertification,
including possessing the requisite character and fitness
for employment,” is inconsistent with the statutory
requirementvthat POST administer an oral interview and is
therefore ultra vires and illegal. The requirement that.
officers cqmplete the written- POST questionnaire and sign
it under the pains and penalties of perjury is also ultra
vires and illegal.

Because the statutory requirement and actions of POST are
inconsistent with the requirements of the G.L. c. 6E, sec.

4(f) (1), this Court should enjoin POST from its illegal

procedure pursuant to G.L. c. 231A, Section 2.

18



WHEREFORE, the Plaintiffs request that POST be enjoined

from requiring law enforcement officers answer the POST

questionnaire administered separately by the heads of each law
enforcement agency in the Commonwealth and that POST be enjoined

from requiring that such POST questionnaire be signed under the

pains and penalties of perjury.
COUNT III

CLAIM FOR DECLARATORY RELIEF AND INJUNCTION PURSUANT TO G.L. .C.
231aA, SECTION 2

IO IVACY, C TON. PRIV SOC '

PRIVACY

66. The Plaintiffs incorporate all previous paragraphs herein.

67. Questions 1, 2, 3, 4, 5, 6, 7 and 8 of the POST

questionnaire all engender the gathering and dissemination
of information of a highly personal and intimate nature.

68. The questions also unreasonably interfere with the

Plaintiffs constitutionally protected autonomy of thought,

solitude, and seclusion..
69, The gathering of this information will result in an

unreasonable, substantial, and sericus interference with

the privacy rights of the Plaintiffs.

70. The Defendant has no legitimate, countervailing interest
that outweighs the privacy interest of the Plaintiffs or
otherwise justifies the proposed intrusion into, and

dissemination of, the Plaintiffs’ private information.

i9



71. Because the practices or procedures are in violation of the
U.S. Constitution or of the constitution and/or laws of the
Commonwealth, or are in violation of rules or regulations
promulgated under the authority of such laws and said
violations shall be repeated, the Plaintiffs request that
POST be enjoined from requiring law enforcement officers
from answering Questions 1, 2, 3, 4, 5, 6, 7 and 8.
WHEREFORE, the Plaintiffs request that the Court declare

POST’'s practice and procedure violative of the Plaintiffs’ right

to privacy and that POST be enjoined from requiring law

enforcement officers answer the subject questions 1, 2, 3, 4, 5,

6, 7 and 8.

COUNT IV
CLAIM FOR DECLARATORY RELIEF AND INJUNCTION PURSUANT TO G.L. C.
231A, SECTION 2

FREEDOM OF SPEECH AND ASSOCIATION

72. The Plaintiffs incorporate all previocus paragraphs herein.

73. The U.S. Constitution and the Massachusetts Declaration of
Rights establish and protect the freedom to associate and
the choice to enter into and maintain certain intimate
human relationships.

74. Individuals also have the right to associate for the
purpose of engaging in those activities protected by the
First Amendment such as speech, assembly, petition for the

redress of grievances, and the exercise of religion.

20



75. The POST questionnaire questions 6, 7 and 8 and process
infringe upon the privacy of association, belief and speech
guaranteed by the First. Amendment and Massachusetts
Declaration of Rights.

76. -The POST gquestionnaire questions 6, 7 and 8 and process
infringe wupon the Plaintiffs’ right to conversational
privacy guaranteed by the United States Constitution and
Massachusetts Declaration of Rights.

77. There is no relevant correlation or substantial relation
between any ;egitimate interest of POST and the information
required to be disclosed sufficient to outweigh the
chilling of the Plaintiffs’ constitutionally protected
rights.

78. Because the practices or procedures are in violation of the
U.S. Constitution or of the constitution and/or laws of the
Commonwealth, or are in violation of rules or regulations
promulgated under the authority of such laws and said
violations shall be repeated, the Plaintiffs request that
POST be enjoined from requiring law enforcement officers
from answering Questions 6, 7 and 8.

WHEREFORE, the Plaintiffs request that the Court declare

POST’s practice and procedure violative of the Plaintiffs’ right

to free speech and association and that POST be enjoined from

21



requiring law enforcement officers answer the subject questions

6, 7 and B.
CONCLUSION

WHEREFORE the Plaintiffs request that judgment be entered
on all Counts, together with attorneys fees and costs associated
with this action and whatever other relief this Court deems just
and appropriate.

The Plaintiffs claim a right to trial by jury.
VERIFICATION

I DANIEL GILBERT HEREBY VERIFY THAT THE FACTS ALLEGED HEREIN ARE
TRUE TO THE BEST OF MY KNOWLEDGE, INFORMATION OR BELIEF.

Sy

DANIEL GILBERT
DATED: May 17, 2022

\

Peter J. Perroni

BBO#: 634716

Gary G. Nolan

BBO#: 634907

Nolan | Perroni, PC

73 Princeton Street
Suite 306

N. Chelmsford, MA 01863
(978) 454-3800

DATED: May 17, 2022
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Peace Officer Standards and Training Commission
Recertification Packet: Part 1 Attestation Document

Agency Official’s Attestation Regarding
‘Law Enforcement Officer Recertification

General Instructions for Agency Hea(_l-

To be recertified as.a law enforcement officer by the Peace Officer Standards and Training
(POST) Commission in accordance with Chapter 6E of the Massachusetts General Laws, an
officer must meet certain specified standards. The POST Commission thus asks that you provide
this Recertification Packet to the individual(s) within your Agency who has been charged with -
evaluating the officer to ensure the criteria set forth in the statute have been met (the
“Evaluator(s)”). The Evaluator(s) should ensure that the officer has answered certain questions
on a written Questionnaire provided by the POST Commission (Part 2 of the Recertification
Packet), review the answers and take other steps necessary to diligently complete a thorough
examination of whether the officer satisfies all criteria for recertification, including possessing
the requisite character and fitness for employment. The determination as to an officer’s
character and fitness for employment as a law enforcement officer should be based on the totality
of the information obtained, including a review of the officer’s personnel file and disciplinary
records, if applicable. After completing the above steps, the Evaluator(s) should document the
results in the Submission Template and execute the attestation below.

Agency Heads may delegate the due diligence and data input required to complete the attestation
to an Evaluator(s), but the Agency Head’s signature must still be provided on the Attestation
Signature Form page in Part 1 of the Recertification Packet. An Agency Head or Evaluator’s
intentionally providing misleading or false information will be considered a complaint subject to

investigation and possible sanction by the POST Commission.



Signature Page

The Agency Head must submit a signature page separate from, and in addition to, the
Submission Template, according to the instructions below. The Evaluator must read the
instructions in this section but is not required to sign a document separate from the Submission

Template.
Agencies may provide up to two submissions using the Submission Template:

Submission 1: Attestation Signature Page

All officers for whom the Agency Head can attest to the good moral character and fitness
for employment, with or without exceptions to other requirements. This signature page is
not required to be filled out for each officer and may be submitted as one document for

ALL officers that are attested to per Submission.
Submission 2: Non-attestation Signature Page

Any officers for whom the Agency Head cannot attest to the good moral character and/or
fitness for employment. If the Agency Head is unable to so attest, one page per officer is
required. '
For Submission 2, you must also complete the Justification Section for each such officer. Please
note that the status as a Law Enforcement Officer of any individual without an attestation from
the Agency Head may be categorized as "Pending/Not Certified" or "Conditionally Certified"
and recertification of that individual officer will be delayed.

If infofmation is provided in Submission 1 and Submission 2 for the same officer, Submission 2
will override any information from Submission 1.

Submission 1 and Submission 2 must account for all officers employed by your law
enforcement agency with last names beginning with A-H who require recertification by the
POST Commission by. June 30, 2022,

Signature Instructions to Evaluator:

The Evaluator, as detailed in the definitions section above, may be any officer of higher
rank than the officer being reviewed. The Agency Head may choose to also be the
Evaluator. The Evaluator should read the section below. If an Evaluator’s name is listed
on the Submission Template, this is notification to the POST Commission that the
Evaluator has read and understood the below statement. .

I the designated Evaluator, have reviewed the information collected relative to each officer
evaluated by me. Such information includes the Questionnaire (Recertification Packet Part 2)
completed by the Officer named on the Submission Template, as well as all records held by this
Agency pertaining to the Officer, and hereby attest to the information provided. I have read this
Recertification Packet and attest that the information provided herein is true and accurate to the
best of my knowledge. Provision of my name on the Submission Template will serve as my

attestation to the above for each officer evaluated by me.



A, Submission 1: Attestation Signature Page

Attestation to Good Moral Character/Fitness for Employment

Instructions: The Agency Head cannot recommend the Officer for recertification without
attesting to the Officer’s good moral character and fitness for employment. The Agency Head
should enter “yes” to attest to the Officer’s good moral character and fitness for employment
under Column Y. The Agency Head will be required to list their name on the Submission
Template in Column Z for the officers who they are providing the attestation for and provide a
signature below with respect to ALL officers they are attesting to.

1 attest that, to the best of my knowledge, the Officers named on the Submission
Template (that have not been listed in Submission 2 of this section) are of good moral

character and fit for employment in law enforcement.

Signature of Agency Head:

{e-signature ;’weptablc)



B. Submission 2: Non-attestation Signature Page

NOT Attesting to Good Moral Character/Fitness for Employment

Instructions: Submission 2 is to be used if the Agency Head will not attest to the
Officer’s good moral character and fitness for employment. The Agency Head should
enter “no” to not attest to the Officer’s good moral character and fitness for employment
under Column Y. The Agency Head will be required to also list their name on the
Submission Template in Column Z as the authority who is unable to attest to such
officers, and to provide their signature below, along with the justification.

If an Agency Head cannot attest to the good moral character and fitness for employment of a law
enforcement officer, the POST Commission will require a report explaining the reason. Please
provide this report in the “Justification” section below. The Agency must also provide a copy of
this report to the Officer named and must inform the Officer that they have the right to submit a
response to the POST Commission by June 30, 2022. Submit this Signature Page/Justification to
the POST Commission along with the Submission Template.

Officer Name: : ‘ DOB:

Based on the information considered, and the requirenients of the statute, |
believe the Officer named above and identified on the Submission Template as
not attested to, does not possess the required good moral character and/or is
not fit for employment as a law enforcement officer.

Signature of Agency Head/Designee or Appointing Authority:
(e-signature acceptable)

Justification for Not Attesting to Good Moral Character and/or Fitness for Employment

Explanation:



Appendix 1. Agency Attestation Worksheet

This worksheet has fillable fields to facilitate your data collection process; however, you are not
required to complete this worksheet. DO NOT submit this worksheet to the POST Commission.

Officer and Evaluator Information

The following information must be provided on the spreadsheet (Submission Template provided
by the POST Commission). '

The Evaluator may be any officer of highei' rank than the officer being reviewed and may
conduct the review and provide the Questionnaire to the Officer, as determined by the Agency

Head.

Officer Name:
Last : First
Date of Birth: ID #:
Officer Email: Date of Hire:
Agency:
Evaluator Name:

Agency Attestation Questions

Instructions: Please read the following questions and answer "Yes" or "No" in the
corresponding column on the provided Submission Template (spreadsheet) or select the
appropriate item on the dropdown menu under that question number. Indicating non-
compliance with certain criteria or failure to attest to criteria will not automatically be
cause for not recertifying the Officer but will prompt further review by the POST
Commission. In some cases, this may result in a conditional certification requiring action
within a specified time period by the Officer or allowing the Commission to conduct
further review. (Refer to Appendix 2 for detailed instructions relative to each question, if

needed.)

1. Has the Officer obtained a high school education or the equivalent?

Yes No




. Has the Officer: successfully completed a basic training program approved by the
Municipal Police Training Committee (MPTC); OR received an exemption from the
MPTC; OR successfully completed the MPTC Bridge Academy AND met the 2,400-

hour work experience requirement?

Yes No D '

. Has the Officer passed an exam during basic training (to include-exams administered by
the MPTC or MPTC-authorized academies, the Massachusetts State Police, and the

Boston Police Department)?

Yes No

. Is the Officer current with the last fiscal year (FY 2022) annual in-service training
requirements to include 24 hours of specified training by the MPTC and 16 hours of
elective training courses?

Yes No

. Has the Officer successfully completed, at any time prior to being hired by this Agency
or at any time during employment by this Agency, and in connection with seeking or
holding employment as a law enforcement officer, a physical fitness or medical
evaluation?

Yes No

. Has the Officer successfully completed, at any time prior to being hired by this Agency
or at any time during employment by this Agency, and in connection with seeking or
holding employment as a law enforcement officer, a psychological evaluation by a

licensed professional?

Yes No

. Has the Officer successfully completed, either prior to being hired by this Agency or
during employment by this Agency, and in connection with seeking or holding
employment as a law enforcement officer, a state and national background check,



10.

1.

12.

13.

14.

including, but not limited to, fingerprinting and a full employment history check, and if
previously employed in law enforcement, an evaluation of complaints and disciplinary

records?

Yes No D

Is the Officer in possession of current first aid and cardiopulmonary resuscitation
certificates or the equivalent?

Yeé No D

Has the Officer ever been convicted of a felony in any jurisdiction?

Yes No I:l

Is the Officer listed on the National Decertification Index (NDI)?

Yes No

Does the Officer have any disciplinary records on file with your Agency, or to your
knowledge, any disciplinary records on file from prior employment as a police officer, in
which a finding of misconduct was sustained?

Yes No I:I

If the answer to Question 11 is “yes,” have those records been submitted to the POST
Commission? (If the answer to Question 11 is “no,” answer N/A on the Submission
Template for this Question.)

Yes No N/A

Is the Officer currently the subject of an open complaint or internal investigation that
meets the criteria for submission to the POST Commission?

Yes No

If the answer to Question 13 is “yes,” has the complaint or investigation notification been
submitted to the POST Commission? (If the answer to Question 13 is “no,” answer
“N/A” on the Submission Template for this Question.) -

Yes No N/A




15. Please provide the Officer with the Questionnaire (Recertification Packet Part 2) and
review the responses. Are there exceptions (a term explained in the Instructions below)

to the answers provided?

Yes No D

Narrative/Notes

Please use the space below for the Agency Evaluators to provide explanations for answers. This
form will NOT be submitted to the POST Commission and is provided for Agency use only to
aid-in data collection. The information in this “Narrative/Notes” section should be written into
the “Notes” section on the Submission Template in plain text format with NO bullets, etc.

DO NOT CREATE NEW ROWS ~ USE ONE ROW PER OFFICER. If multiple rows are
created, the Submission Template will be returned to the Agency.

The following are examples of information an Agency may include in this section.

If answering “no” to Question 2 because a reserve officer has not completed the
Bridge Academy or met the work experience requirement, provide an explananon
with the anticipated date of completion of academy or hours worked.

If answering “no” to Question 4 because an officer is on leave (personal, medical,
military, etc.) and is unable to fulfill annual in-service training requirements,
describe the circumsiances and anticipated date of return, if known.

If an officer has never had any type of physical or medical fitness evaluation for
any employment as a police officer or psychological evaluation for any position as

a police officer, at any time, please explain here.



Appendix 2. Instructions for Attestation Questions

The following is intended to be used as a guide in answering the attestation questions listed in
Appendix 1.

Question 1: High School Education or the Equivalent -
No submission of proof is required at this time by the POST Commission, but documentation

should be maintained on file with the Agency. Enter “yes™ to indicate verification that the Officer
has obtained a high school degree or the equivalent.

Question 2: Basic Training, Bridge Academy, or Exemption
Enter “yes” if the Officer has successfully completed an MPTC-approved (or Criminal Justice

Training Council-approved) full-time police academy or the equivalent.

Enter “yes” if the Officer has completed an MPTC—approved Bridge Academy AND has completed
the 2,400 hours of law enforcement work experience.

Enter “yes” if the Officer has received an exemption from any requirement above by the MPTC.

Enter “no” if the Officer has completed the Bridge Academy but has not completed the work
experience hours. Enter an explanation of circumstances under Notes (Calumn Z) on the
Submission Template. The Officer must remain working in a part-time “reserve officer” capacity
until completion. Upon completion, a “new hire” POST Commission Certification Packet
available on the POST Commission website under “Certification Documents” should be filed with

the Commission for full certification.

Question 3: Exam
Enter “yes” to indicate that the Officer has passed an exam “approved” by the POST
Commission. For purposes of this recertification, this refers to any exam passed as a requirement

to successfully complete basic training (full-time or Bridge Academy training).

Question 4: Annual In-Service Training
Enter “yes” to indicate that the Officer has successfully completed the ﬁscal year 2022 annual

training to include 24 hours of MPTC-mandated training and 16 hours of training selected by the
agency or officer. If not, enter “no” and indicate the reason and anticipated date of completion in

the Notes column in the Submission Template.

The POST Commission may audit law enforcement agencies to verify annual in-service training
compliance of any officer, not only those with last names beginning with A-H. Law enforcement
agencies are required to ensure all officers fulfill annual requirements prior to the end of each

fiscal year, not only upon recertification.

Question 5: Physical Fitness
Enter “yes” if the Officer completed a physical fitness or medical fitness evaluation at any time in the
past in relation to employment at any police agency or completion of any law enforcement training.

If an officer had a medical fitness evaluation as part of the hiring process, regardless
of how many years ago, this satisfies the criterion for the purposes of this
recertification. The same applies to psychological evaluations (Question 6).



Question 6: Psychological Evaluation
Enter “yes” if the Officer at any time in the past completed a psychological evaluation by your
Agency or if you have verified completion of such evaluation through the hiring or employment

process of another department.

Question 7: State and National Background Check

Enter “yes” if the Officer has successfully completed a background check by your Agency,
including state and national checks, fingerprinting, employment history, and a review of any
disciplinary recofds if previousty employed by another law enforcement agency.

Question 3: Current CPR and First Aid
Enter “yes” if the Officer is up to date with CPR and first aid training/certificates (copies to

be maintained on file with the Agency).

Questioni 9: Felony .
'Enter “no” to indicate the Officer has never been convicted of a felony.

Question 10: NDI
‘Enter “no™ to indicate the Officer is not listed on the National Decertification Index.

If you do not have a member conducting checks through the NDI, application for access may be
made through IADLEST.org. Select “NDI” and “Request Access to the NDI”.

Question 11: Investigation with finding of misconduct sustained
Enter “yes” if the Officer has been the subject of any internal investigation, whether prompted by an

external/public complaint or initiated by the Agency, with a finding of misconduct sustained.

Question 12: Disciplinary records submitted -
If the answer to Question 11 is “yes,” confirm that such records have been submitted to the

POST Commission and enter “yes” to this Question 12 in the Submission Template. If the
answer to Question 11 is “yes,” but such records have not been submitted to the POST
Commission, file the reports following the instructions on the POST Commissjon website. If
the answer to Question 11 is “no,” then enter “N/A” for not applicable on the Submission

-Template.

Question 13: Open complaint or investigation |
Enter “yes” if the Officer has an open complaint or open internal investigation. Types of complaints

required to be filed with the POST Commission are detailed on the POST Commission website under
Complaints and Incident Reports.

Question 14: Complamtj‘mvestlgatlon submitted
If the answer to Question 13 is “yes,” confirm the information was submitted to the POST

Commission and enter “yes” in the column on the Submission Template. If the answer to
Question 13 is “yes,” but the complaint record was not forwarded to the POST Commission
within 48 hours of receipt, then file the Misconduct Complaint Form following the instructions
on the POST Commission website. If the answer to Question 13 is “no,” enter “N/A” for not

applicable on the Submission Template.

10



Question 15: Oral Interview and Questionnaire

Pursuant to M.G.L. c. 6E, § 4(f)(1)(viii), the Officer must successfully complete an “oral

interview administered by the commission.” The provision of the Questionnaire (provided in

Part 2 of the Recertification Packet) and discussion of the responses satisfies this requirement.

Question 15 confirms that the Questionnaire was provided to the Officer, the Agency reviewed

the responses, and they were discussed with the Officer. Exceptions are any answers that

require following up such as the Officer’s indication that they are not current with tax payments

or had a license to carry suspended for any reason. The answers to the questions must be

reviewed and discussed if there are any exceptions. All Questionnaires must be maintained on

file with the Agency. DO NOT SUBMIT QUESTIONNAIRES TO THE POST COMMISSION

UNLESS REQUESTED TO DO SO. _

Enter “Yes,” with “No Exceptions” in the dropdown menu if the Questionnaire has been

provided to the Officer and reviewed by the Agency, and no exceptions are identified.

¢ Enter “Yes,” with “Exceptions” if there are exceptions indicated. The POST Commission
-may request the Questionnaire from your Agency at a later time. _

¢ Enter “Not Conducted” if the Questionnaire was not provided to the Officer or if the Officer
was unable to fill out the Questionnaire for any reason (medical leave, military leave, etc.).

11~
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Peace Officer Standards and Training Commission
Recertification Packet: Part 2 Officer Questionnaire

. Questionnaire for
Law Enforcement Officer Recertification

I Instructions

A. Instructions for the Agency Head or Designee

To be recertified as a Law Enforcement Officer by-thé Peace Officer Standards and Training
(POST) Commission in accordance with Chapter 6E of the Massachusetts General Laws, an

Officer must meet certain specified standards.

The POST Commission thus asks that you provide this form to an individual (the “Interviewer”)
within your Agency who will be charged with providing this questionnaire to the Officer seeking
recertification. The Interviewer may be any officer designated by the Agency Head of higher
rank than the Officer being reviewed. An Agency Head or the designated Evaluator of Part 1
may also serve as the Interviewer. You should direct the Interviewer to do the following:
provide the questionnaire below to the Officer; ensure that the Officer answers the questions
listed; review the Officer’s responses; and orally discuss the responses with the Officer. As
discussed in other materials provided by the POST Commission, the Officer’s answers and oral
comments should be considered when evaluating whether the Officer satisfies the requirement to
be of good moral character and fit for employment as a law enforcement officer, but any ultimate
determination of character and fitness should be based on the totality of the information
obtained. Also, no form of information that is provided by the Officer will automatically lead to
a denial of recertification, but certain responses may prompt further review by the POST
Commission. All the Officer’s answers, and all notes from any discussion with the Officer
concerning those answers, must be retained by the Agency. DO NOT submit this questionnaire

to the POST Commission unless requested to do so.
B. Instructions for the Interviewer

Please provide this questionnaire to the Officer, ensure that the Officer answers the questions
listed, and review the Officer’s responses. Responses must be orally discussed with the Officer.
If any written or oral responses by the Officer raise concerns in your mind, bring them to the
attention of your Agency Head or their Designee. Follow any other instructions provided by
your Agency Head. All the Officer’s answers, and all notes from any discussion with the Officer

concerning those answers, must be retained by the Agency.

C. Instructions for the Officer Seeking Recertification

To facilitate a thorough evaluation process for Law Enforcement Officer recertification in the
Commonwealth, the POST Commission asks that each Officer answer the questions below and
then participate in any related discussions required by a superior officer. If you have a good faith
belief that you cannot answer a question completely and accurately without waiving a privilege,



protection, or right recognized by law, you may state that belief in lieu of answering. Any
answer that you do provide must be complete and accurate. If you intentionally make any false
statements, or intentionally omit any pertinent information other than as provided above, your
application for recertification will be disqualified, reported to the POST Commission, and
considered a complaint subject to investigation and possible sanction by the Commission. No
form of information that is provided will automatically lead to a denial of certification, but
certain responses may prompt further review.by the POST Commission.

II.  Identification of the Officer and Interviewer

Please provide the following information.

Officer Name:

Last- . First MI

Date of Birth: - ID #:

Agency:

Interviewer Name:

III. Questions

Please type or print clearly. Attach additional pages if necessary and number answers
accordingly.

1. Are you current in all tax payments? This includes federal and state taxes as well as
property and excise taxes. (Note: if you are subject to and in compliance with a
payment plan established by the federal or state government, you may answer “yes” to
this question.) If no, please explain. Yes | No

2. Have you ever received a license or permit to possess or carry a firearm, of any type?
If so, for each such license or permit, please indicate the issuing jurisdiction or official;

indicate whether any such license or permit has ever been revoked or suspended; and if
it has been revoked or suspended, provide details. Yes No Ij




Have you ever been a defendant in a civil suit in which it was alleged that you acted
violently or abusively, or utilized excessive force, towards another person? If so,
please provide details as to each such suit.  Yes No

Have you ever been the subject of a restraining order or any other court order that
restricted, or imposed consequences based on, your conduct? Have you ever been
found in violation of either? If so, please give the details regarding each order,
including the time frame in which it was issued and the identity of the court that

issued it. Y_es No :

Have you ever been subjected to disciplinary action, consisting of a suspension of more than
5 days with or without pay, OR where bias or excessive force was found by investigation,

in connection with any employment, including employment by your current law
enforcement agency? If yes, please give details as to each such incident and the nature of

the disciplinary action taken.

No, not suspended for more than 5 days Yes, suspended for more than 5 days

No, ndt disciplined for bias/excessive force Yes, disciplined for bias/excessive force

To my knowledge, all disciplinary records, if any, have been submitted to POST

In the last five years, have you ever sent or displayed a public communication on social

media that you believe could be perceived as biased against anyone based on their
actual or perceived race, ethnicity, sex, gender identity, sexual orientation, religion,
mental or physical disability, immigration status, or socioeconomiic or professional
level, provided you were at least 18 years old at the time? If yes, please provide each
such public communication, and details. For these purposes, “communications”
include, without limitation, posts, comments, and messages; and “public”



communications are those that were made available to three or more people other than
you. Yes No '

7. Do you currently belong, or have you ever belonged, to any organization that, at the
time you belonged, unlawfully discriminated (including by limiting membership) on the
basis of actual or perceived race, ethnicity, sex, gender identity, sexual orientation,
religion, mental or physical disability, immigration status, age or socioeconomic or
professional level? If so, please provide details regarding each such organization.

Yes D No| |

8. Thinking broadly, do you have any knowledge or information, in addition to that
specifically addressed in the preceding questions, which may be relevant, directly or
indirectly, to your eligibility or fitness to be recertified as a law enforcement officer
with this law enforcement agency? This would include, but is not limited to,
knowledge or information concerning your character, temperament, habits, .
employment, education, criminal records, traffic violations, residence, or otherwise. If
so, please provide details. Yes| _ No

IV. Officer Affirmation

I hereby swear or affirm under penalties of perjury that the information provided herein is true
and complete.

Signature:

Date:




Initials:

Additional space to answer questions, if needed (Please number accordingly)
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POST Commission Officer FAQs, Recertification
Packet Outline & Instructions

The POST Commission will be accepting submissions for officers seeking recertification
with last names beginning with A - H ONLY by June 15, 2022. Links to frequently asked
questions (FAQs) regarding the recertification are included below.

TABLE OF COMTENTS

Requirements for Certification FAQS (#requirements-for-certification-fags-)
Attestations FAQs (#attestations-fags-)

Questionnaire FAQs (#questionnaire-fags-)
In Service/Work Requirements FAQs (#in-service/work-requirements-fags-)

Submitting Info to POST FAQS (#submitting-info-to-post-faqs-)
Download FAQs PDF Dacument (#download-faqs-pdf-document-)
Recertification Packet & Instructions (#recertification-packet-&-instructions-)

Requirements for Certification FAQs
1. Who is required to be recertified by July 1, 2022?

ALL officers, including chiefs, with the last name beginning with the letters A-H. This includes reserve officers,
retired officers working details for your department, and ali other full-time and part-time officers (A-H).

If an officer graduated from a full-time academy after Decermber 1, 2021, and your department has not filed an
intake form and certification packet with POST because they worked in a reserve capacity prior to the academy
(and were certified as an active officer on July 1, 2021), they must be recertified and included in this

recertification phase if their name ends in A-H.

2. What do we submit for recertification?



Each department will submit a 1) Submission Template (may submit up to 2 spreadsheets), and 2) a Signature
page for officers attested to.

If a chiefis NOT attesting to an officer, then a separate signature is required PER officer (to include the written
justification portion) and those signature pages would be submitted along with each officer's questionnaire.

Questionnaires are required to be submitted only if an agency head is NOT attesting to their good moral
character/fitness.

If a chief's name falls-in A-H, then a second signature page would be included with the Town
Administrator/Chair of the Board of Selectmen (the hiring authority’s} signature attesting to the chief's good
moral character/fitness for employment.

3. We have retirees working details for our department. Do we need to recertify now? They do In service
every year.

If their last name is A-H, they need to be recertified. If they're wearing your uniform and carrying your
department-issued weapon and have the requisite training, submit their names for recertification according to

their last name.

4. We have many officers who have not completed the psychological component. Will they be denied
recertification? And what if we have some offlcers who had It 25 years ago, but we no longer have the

names of the licensed professionals on file - may we answer “Yes"?

POST is asking if any such evaluation was conducted ever for any police employment. Answering no is not
cause for denial of recertification or suspension.

If an officer has had an evaluation administered by your departm'ent, but you no longer have a record on file,
you may still answer "yes” for purposes of this recertification.

5. In the event an officer Is out with an injury for an extended amount of time and will not meet the
requirements for recertification, how long would an officer have under a conditional certification to
return to full duty in order to keep the basic certification? Is there a period of time after which the officer

would have to go back through an academy?

Some officers may be out on leave, whether it is due to an injury, illness, military leave, etc,, so you would not
be able to check some boxes. -Indicate in the "notes” column the reason(s) why and their anticipated date of
return, if known. If the leave is for an extended period of time, the officer may remain “inactive” and receive a
conditional certification upon return to allow the officer to complete requirements such as in-service, etc,, but
they would be "certiﬁed’f to work as a police officer during that time. Not being recertified is very different
from being decertified. No officer in this category would be decertified, assuming there are no grounds for

that form of disciplinary action.

However, if an officer is out on leave in excess of 5 years, that is considered a break in service by MPTC and
that officer would be required to attend a full-time academy upon return,

6. Several members of my department have not been subject to a physical fitness exam through the
MPTC, but have had physical fitness exams through occupational health facilities prior to employment.



Do those count towards this?

Yes, the occupational health medical evaluations, assuming they were related to employment in law
enforcement, for the purposes of this A-Z (all officer) recertification.

7. What happens if CPR training has not been completed?

If not completed, a conditional certification may be issued, in which case that officer would be required to
complete the requirement within a specified period of time (TBD).

8. We are an SSPO department. Along with the POST requirements, are we still required to recertify
through the state police licensing unit for the SSPO powers?

Yes, the process remains the same for state police warrants. SSPOs still receive their powers through the
Colone! of the state police. If a warrant expires, but your POST Certification is active, there is no need to seek

recertification; you would only renew your warrant through MSP.
For new SSPOs, the POST certification will be issued to the MSP and they will forward it to the SSPO along with

the MSP warrant.

9.1Is there further clarification of what constitutes the exam approved by POST?

Any exam that was administered during any of the academies would constitute an exam approved by POST.
Those exams may be different depending on the type of academy the officer went to (reserve, bridge, MPTC,

MSP) but they all qualify.

Attestations FAQs

1. As a chief of a town or college, who would attest to my good moral character and fitness for
employment?

The Town Administrator or the Chair of the Board of Selectmen, or the Vice President of the college - the
appointing/hiring authority.

2. What happens to officers a chief does not attest to?

The ofﬁcer‘will' be provided the signature page BY THE AGENCY HEAD stating that the agency head does not
attest to their good moral character/fitness for employment as a police officer and the agency head must
provide the explanation or justification for that on'the same signature page. The officer will be allowed to
respond to that before POST. Exact procedures are being drafted by POST at this time.

This would be cause for further review by POST and would not result in an automatic denial of certification.

3.I have 2 reserve officers that work in another town, do I need to attest to them?

If another department has that officer hired full-time, that department should provide the recertification
documents to POST. If they are hired part-time equally by multiple departments, the department they worked
for first should do so. All departments that employ that officer should ensure that the officer is being



“sponsored” by one department and complying with POST filings. The officer has the responsibility to ensure
an attestation is being filed on their behalf as well.

Questionnaire FAQs

1. Can a non-sworn employee be the interviewer/evaluator for the officer questionnaire?

No, unless you are an agency head.
2. Who should administer the officer questionnaire?

The statute requires POST to “administer” an oral interview that should be carried out by a higher-ranking
officer to the interviewee. The questionnaire may be emailed, handed to the officer, but then discussed with a

senior officer.

3. Have there been any changes to the recertification questionnaire?.

Yes, we have modified #5 about suspensions. It asks if an officer has been suspended for more than 5 days or
due to allegations of bias. The phrasing has been revised, but the substance of the question remains the
same,

4. Relative to Question #5 of the Officer Questionnaire, do you consider administrative leave pending

investigation as a "paid suspension"?

No, the suspension referenced in this question is a suspension imposed as a disciplinary action after an

investigation has been completed.

5. How does an officer answer Questionnaire #7 if they were/are affiliated with an organization or group
that was known to participate in discriminatory practices?

Note that the question extends only to unlawful discrimination.

This is a'standard of “reasbnableness". If one did answer “yes”, a description would be included under the
question explaining the affiliation. Again, these are identified as topics to be discussed with the officer, and

answers, independently, will not automatically decertify an officer.

POST would only further review this if a department expressed concern relative to an officer’s particular
affiliation.

6. What if an officer refuses to answer/fill out the questionnaire? May an officer have legal counsel
present? May departments audio record the interview?

The questionnaire is POST's method of “administering” the oral interview. This questionnaire is one criteria that
must be met to qualify the officer for certification and/or recertification as a police officer. If an officer elects
not to answer the questions, for reasons not alowed in the instructions, they are not in compliance with POST
requirements and the agency head must bring that to the attention of POST. The POST Commission would

determine what action would be taken against that officer’s certification.



POST is not responsible for recommending or denying legal counsel presence during an interview - this is the
decision of the officer. POST is not involved in departmental policy relative to an audio recording of the
interview and the audio recording would not be requested to be submitted by POST for the purposes of

recertification.

An officer should be afforded at least 48 hours in which to complete the questionnaire.

IMPORTANT NOTE: If an officer elects to not check a “yes” or “no” box on the questionnaire but adds a
statement in the narrative section of that question, this satisfies the requirement of answering the question
according to POST. For example, it is acceptable for an officer to answer, “No, not to my knowledge” or “Yes, to

the best of my recallection”.

In Service/Work Requirements FAQs

1. Is a person working as a Police Officer full-time at the Federal Reserve or for a federal agency allowed
to have his work hours count towards the 2400 hours of work experience?

MPTC would make the determination re: work experience hours. Some may go before the MPTC to be voted
on due to unique circumstances. If the hours qualify, MPTC would then issue an exemption and a training

verification letter for that officer.

2. Please speak to the MACLEA release about those NOT attending the A-H Bridge Academy and how they
must attend yearly In service for firearms regardless of whether their department carries a firearm.

MPTC has purchased firearms and will provide training facilities for those 'departmenfs that do not carry them.
Those officers will requalify every year through MPTC. Officers working in unarmed SSPO capacities who are.
unable to attend the firearms training prior to this A-H recertification phase may be issued a conditional
certification. The conditional certification wouid not prevent any police duties other than carrying a firearm.
When the condition is met, fulf certification will be issued.

3. What happens if an officer has not completed in-service by the time we submit the list for

recertification?

If an officer has not completed any of the required FY 2022 in-service training and is considered “overdue” by
your department, then answer “No"”. This would be considered a “technical deficiency” and the officer would
be issued a conditional certification allowing all police powers unless the department exercises discretion to
limit the officer’s powers and duties in accordance with POSTC guidelines. The certification would be subject
to the condition that they must complete the training within a specific time period (ex. 90 days). If the
condition has not been met by that specified time, POSTC may take action against the officer’s certification if
there are no articulable circumstances preventing them from completing the same.

If the officer is up-to-date, has completed FY 2021 in-service training, your department did not require
completion of all training before the recertification documents are submitted to POST (because it was prior to
the end of FY 2022), and that officer is deemed to be in compliance with your department requirements, you

may answer “Yes” to that question.



4. Can you explain the 24 hours of specialized training and 16 hours of elective training?

24 hours of specialized “core” training s identified by MPTC. The 16 hours of additional training is training the
officer elects to take or extra training the specific agency requires in addition to the “core” in-service MPTC

requirements (which changes annually).
5. What If a reserve officer hasn’t completed their hours yet?

If an officer works full-time, they have until 1/1/23 to complete the work hours, if part-time, they have until
1/1/27 to complete their work hours.
If an officer is A-H and has not completed their work experience hours, a conditionaf certification may be

issued allowing that officer to work with full police powers. Upon completion of the hours, POST should be
notified by that department and the condition would be removed and the officer would receive their full

certification.

6. We have police officers (officers who attended a full-time academy or Bridge Academy) working as
security officers. Would they be treated as "new employees/new hires" even though they have worked
for the department?

If they have attended a fuIl—tim_e or Bridge academy in the past and were employed as an officer on 7/1/21,
then they will be considered an active police officer and will be up for recertification according to their full

namae.

If they have the above training and were not employed as a police officer (full-time or part-time) on 7/1/21,
then they would be treated as a new hire and the department wouid have to file the New Officer Hire
Certification Packet located on the POST Commission website under Certification Documents,

Submitting Info to POST FAQs
1. What do LEA's do with the Recertiflcation Documents? Are these records subject to public records
requests?

Officer questionnaires are NOT submitted to POST. They remain on file with the department UNLESS the
agency head or designee is not attesting to their good moral character. If NOT attesting to the good moral

character, the questionnaire must be submitted to POST.

The questionnaires should be maintained in the officer’s PERSONNEL FILE as it is considered confidential
background investigation data. Note that POST presently intends to use such questions, the answers it
receives, and related materials for other assessment instruments.

The attestations are worksheets used by your department to assist in filing the Submission Tempiate. These
documents are not required to be maintained on file. If a department chooses to maintain those documents,

it is recommended by POST to store them in personnel files,

2, What will you be doing to Improve communication by POST?



Director of Communications Cindy Campbell was recently hired to assist POST in this area.

We will post and update a FAQ section on the POST website.

POST plans on distributing joint “newsletters” with MPTC through MPTCs distribution list to provide POST
updates and to offer more darity on relevant issues on a regular basis.

Download FAQs PDF Document

POST Commission Recertification FAQs Document {/doc/post-commission-recertification-fags-document/download)

Recertification Packet & Instructions

The Recertification Packet consists of the following documents:

1) Part 1: Agency Attes_tation Document (/doc/agency-attestation-document-2-0/download) (Updated as of 5/12/2022)

a. If you only seek the Attestation Signature Page click here (/doc/attestation-signature-page-5-12-22/download)

b. if you only seek the Non-Attestation Signature Page click here
{/doc/non-attestation-signature-page-5-12-22/dowrdoad)

2) Part 2: Officer Questionnaire (/doc/officer-questionnaire-part-2-udpated-4-11-22/download) (Updated as of 4/11/2022)

3) Submission Template (Provided By POST Commission - DO NOT-EDIT FIELD HEADERS)
(/doc/submission-template-provided-by-post-commission-do-not-edit-field-headers-6/download) (Updated as of 5/12/2022 3:20

PM)

Definitions as used in these materials:

1. "Agency™refers to the law enforcement agency that employs, or that serves as the appointing authority,
for an officer seeking recertification. '

2. "Agency Head" refers to the actual head of the Agency or that person’s designee.

3. “Evaluator” refers to an officer who is senior to the officer seeking recertification and who has been
charged by the Agency Head with evaluating whether the officer satisfies the criteria for recertification.

4. "Interviewer” refers to an officer who is senior to the officer seeking recertification and who has been
charged by the Agency Head or by the Evaluator with orally interviewing the officer séeking

recertification.

Please read and follow the instructions below carefully.

Instructions for the Agency Head



For each officer within the agency, we ask that you attest to the good moral character and fitness for
employment as a law enforcement officer and whether or not they satisfy the statutory criteria for
recertification. Please consider the information contained in the two documents provided (Part 1 and Part 2).
Part 1 may be completed by an Evaluator who will review the Agency's records on the relevant criteria

regarding the individual officers.

We further ask that Part 2 be distributed to each officer whose last name bégins with A-H and who will be
seeking recertification. You may delegate the tasks for data collection-and due diligence to an Evaluator. The
Evaluator may enlist the aid of an Interviewer. Large agencies may rely on more than one Evaluator or
Interviewer in order to efficiently engage in this due diligence throughout the Agency.

After reviewing the officer data collected by the Evaluator, please submit one Submission Template for
all officers with last names ending in A-H you are attesting to and ONE Signature Page for ALL officers listed on
that Submission Tempiate. The Officer Questionnaire shall be retained by the Agency and is not required to be

submitted. .

If you are unable to attest to an officer's good moral character and fitness for employment, you may choose to

include the name(s) on the first Submission Template or submit a second Submission Template
with those names listed and you will be required to submit a Signature Page for EACH individual officer you are

NOT attesting to.
Instructions for the Evaluator and/or Interviewer

The Evaluator is responsible for reviewing the criteria in Part 1 and Part 2. The Evaluator will gather officer
data and corroborate the answers to the 15 questions on Part 1, which will be entered onto the Submission
Template. The Evaluator may enlist the aid of an Interviewer. The Evaluator may provide a recommendation
for or against recertification, but it is uttimately the Agency Head who will make that attestation to POST.
Large agencies may rely on more than one Evaluator or Interviewer in order to efficiently engage in this due

diligence throughout the Agency.
Instructions for Officer Seeking Re-certification

The Agency will provide answers to the criteria outlined in the Part 1 document with your input. You should
verify that such information is up to date and accurate. You will also be provided a Questionnaire (Part 2).
Please answer the questions in the Questionnaire accurately and completely. You will be asked to discuss the

answers to those questions with a higher-ranking Evaluator or Interviewer.

1. Agency Attestation Document (Part 1)

a. Includes a signature page, where the Agency Head will attest to the information provided

b. Consists of 15 questionslehtries relative to the individual officer.

Appendix 1: Agency Attestation Worksheet. Contains criteria and information that needs to be
submitted using the Submission Template. This form is provided as a fillable document, but we
are not asking that this worksheet be submitted to the POST Commission.

d. Appendix 2: Instructions for Attestation Questions.



2. Officer Questionnaire (Part 2)

a. The individual officer seeking recertification provides the answers to the Questionnaire.

b. The Questionnaire must be provided to the officer seeking recertification by an Evaluator or
Interviewer.

c. Responses must be discussed between the officer and either the Evaluator or the Interviewer.

d. The officer will sign and date the Questionnaire and affirm that information provided on the
Questionnaire is true and complete.

3. Submission Template (spreadsheet)

a. The Submission Template is the spreadsheet that Agencies will use to submit the requested
information to the POST Commission.,

b. All officers with last names beginning with A-H should be listed on the Submission Template.
c.- The Submission Template must not be reconfigured in any way.

d. Each officer’s information should be entered in only one row.

e. Extra rows should not be added in between officer records. This will result in a delay of
recertification and require the Agency’s resubmission of the spreadsheet.

The Agency Head should list an officer on the Submission Template if the Agency Head attests that the officer
satisfies all the criteria for recertification, including the requirement to be of good moral character and fit for
employment. It is possible that there may be one or more instances in which an Agency Head will not make
such attestation. If the Agency prefers to separate the list of officers attested to from those not attested to, a
Submission Template for each list is acceptable. These may be submitted at different times as long asthe

POST Commission receives those before June 15, 2022.

What has to be submitted to the POST Commission?

1. Signed Attestation Signature Page.

2. Filled out Submission Tem-plate (spreadsheet) with information on all officers that are found by the
Agency Head to satisfy all criteria for recertification.

3. IF AND ONLY IF the Agency Head declines to attest that an officer(s) with last names beginning with
A-H satisfy all criteria for recertification:

a. Submit one Non-attestation Signature Page for each officer who is not found to satisfy those
criteria and enter the reason(s). Provide that page to the individual officer.

b. Include all individuals who are not found to satisfy the criteria in the same Submission
Template or, if you choose to do so, submit one separate Submission Template (a second



submission).

DATE PUBLISHED:
April 29, 2022
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awmnm—= Forwarded message -----

From: Gilbert, Danlel J. <GilbentD,)@worcesterma.gov>
Date: Tue, Apr 12, 2022, 3:42PM-
Subject: Fw: Emailing: Officer Questionnaire Part 2_ Fnal 4.5-2022

Te:

From: McKiérnar-i- Michdél A |
Sent Tuesday, April 12, 2022 9:58:23 AM

Cc: Gilbert, Daniel J.;!
Subject: Emailing: Officer Questionnaire Part 2_Final 4-5-2022

Good morning,

We are beginning the process of recertification through POST. | have included the questlonnalre
that you must fill out. This questionnaire is for internal purposes only uniess the Chief does not
approve your recertification. In that situation the form will be sent to POST. Otherwise | will retain the
questionnaire in electronic form. This form is the basis for the "Evaluator” to assess your fithess for
recertification. You do not need to contact BOPS for your disciplinary history unless you are unable to
recall specific dates and times. Please complete the attached questlonnalre, "Save As" and rename
the document with your name, and send it to me. 1 will then assign a Lieutenant to complets the
process. Please feel free to approach me with any questions. We-have asked to complete this before
June 1, 2022 so please complete the questionnaire as soon as possible. | expect that like nearly
averythmg else we do, this document wilt become a public record; however itis unlikely that it will be

sent to POST.
Thank you,

Captain Michael A. McKlernan
_ Bureau of Investigative Services

Your message Is ready to be sent with the following file or link attachments:

Officer Questionnaire Part 2_Final 4-5-2022

Note: To protect against computer viruses, e-mail programs may prevent sending or receiving certain
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From: Gilbert, Daniel J. GilberiDJ@worcesterma.gov &
Subject: Sublect To Bargain POST Questions

Date: April 13, 2022 at 3:11 PM .
To: Sargent, Steven M. SargentS@worcesterma.gov, Davenport, Kenneth J. DavenporiKJ@worcesterma.gov, Bagley, William

BagleyW@worcesterma.gov

Dear Chief, Captain and Atty. Bagley:

This week the union members were given notice of their obligation to complete and
provide information in response to a new POST questionnaire. Obviously this is a
substantial change in working conditions, and the union has concerns about several
aspects of the questionnaire. Attached is the union’s formal demand under GL c.
150E, which includes a demand to bargain, demand to maintain the status quo, and

demand for information.

Your earliest attention to this important matter is appreciated,

Dan

2]

WPD Demand to
Bargai...NS.pdf




To:  Chief Steven Sergeant, Worcester Police Department
Capt. Kenneth Davenport, Worcester Police Department
William Bagley, Director Human Resources, City of Worcester

From: Dan Gilbert, President NEPBA Local 911
Re:  Request for Clarification regarding POST Re-Certification Packet

Officer Questionnaire and Demand to Bargain pursuant to G.L. c. 150E
Initial Request for Information Pursuant to G.L. c. 150E

Date: April 13, 2022

' On behalf of the members of our Local 911, | am writing to seek clarification on the POST Re-
certification / Officer Questionnaire. As you may know, some of our members received notice of
the questions yesterday via email from Captain McKiernan, and other supervisors have sent
separate emails. It is the union’s position, based on an initial review of the questionnaire, that
the process may impact several mandatory subjects of bargaining. The Union also believes that
the requirement to respond to many, if not all, of the inquires in the questionnaire violates our
members’ rights to privacy and potentially other constitutionally protected rights.

Iimportantly, as you know, the Massachusetts Department of Labor Relations recently issued a
complaint against the City over the unilateral changing of our BOPS Policy 500 to incorporate
several aspects of the new Police Reform Law, where such aspects impacted such things as work
duties, privacy rights, standards of performance and disciptinary procedures {see NEPBA Local
911 v. City of Worcester, DLR No. MUP-21-8790}. Such subjects appear to be impacted here as
well. ' ' ' o I

Pursuant to G.L. c. 150E, the union demands that the status quo be maintained until such time
as all bargaining obligations are met. Moreover, because our union and the city are currently
and actively engaged in successor contract bargaining, we demand that any such bargaining take
place at the main table discussions. In the meantime, the following information is requested

under GL ¢. 150E, the collective bargaining law:

1. What are our members obligations relative to the Questionnaire? 1Is fesponding toita
condition of employment? Are the members ordered by the Worcester Police Department
to complete the questionnaire, and if so, will discipline result for failing to answer (if so,

what specific discipline will result)?

2. [fthe Questionnaire is voluntary (i.e not an order of the Police Department), what shall be
the consequences, if any, for choosing not to answer some or all of the questions?

3. Provide any and all criterion that will be considered by all city evaluators’ determinations
as to “good moral character and fit for employment as a law enforcement officer.”



10.

11,

12

13.

Wil any officer be subject to discipline or further investigation based on any responses
given, and if so, provide all criteria upon which such discipline or further investigation can

be based.

Does the officer have the option to answer the questions verbally, and if not, why not?

What efforts will the Department and evaluator take to ensure confidentiality of the
officers’ answers, as well as the notes and records of the interviews? Will such materials
be produced in response to a public records request? Will the records be maintained, and
if so, for how long? Does the Department consider the records exempt from public records

disclosure, and if so, why?

What is the Department’s process for determining whether an officer is of “good moral
character and fit for duty?” Please provide the standard that will be used, and explain all
factors that will be considered, and in particular, what weight the officers’ answers - or
refusal to answer - will factor into such determination.

The Questionnaire states that an officer may indicate that he/she has the option of not
answering a question if they have good faith belief that they might waive a privilege,
protection or right recognized by law. Please explain what will be accepted by the city as
a “good faith belief” and what qualifies as a protection or right recognized by law.

Will the Department investigate or follow up to verify or corroborate the officers’
responses, and if so, what process will be followed in doing so?

‘Explain in detail whether and, if so, why the Department has a compelling need to know
if our members are current in all tax payments? If the department has no such need,
please indicate that. Is providing this information to the Department a condition of

employment?

Explain in detail whether and, if so, why the Department has a compelling need to know
whether, through the questionnaire process, our members have ever received a permit or
license to carry a firearm, and related details regarding the history of same, particularly
in light of the department’s existing knowledge on this issue. Is providing this information

to the Department a condition of employment?

Explain in detail whether and, if so, why the Department has a compelling need to know
whether, through the questionnaire process, our members have been defendants in a civil
suit, and the details of such civil suits as set forth in the questionnaire. Is providing this
information to the Department a condition of employment?

Explain in detail whether and, if so, explain why the Departrhent has a compelling need to
know whether, through the questionnaire process, our members have been the subject of



a restraining order, and the details of such as set forth in the questionnaire. Is providing
this information to the Department a condition of employment?

14. Explain in detail whether and, if so, explain why the Department has a compelling need to
know whether, through the questionnaire process, our members have been suspended for
more than 5-days in connection with any employment, and the details of such as set forth
in the questionnaire. Is providing this information to the Department a condition of

_employment?

15. Explain in detail whether and, if so, why the Department has a compelling need to know
whether in the last 5-years, our members have sent or displayed a public communication
on social as set forth in the questionnaire. Is providing this information to the Department
g condition of employment?

16. Explain in detail whether and, if so, explain why the Department has a compelling need to
know whether our members currently or have ever belonged to any organization as set
forth in Question No, 7 of the Questionnaire. Is providing this information to the
Department a condition of employment?

17. Explain in detail whether and, if so, why the Department has a compelling need to know
whether our members “thinking broadly” have and need to provide the information
sought in Question No. 8, and also, is providing such information to the Department a
condition of employment? Please also define what information in particular would meet
the criteria described in the question.

18. Is an officer’s attestation to the Form under the penalties of perjury a condition of
employment? If so, why? Is the officer subject to criminal prosecution based on his or her
answers (both for admissions to conduct, or for perjury)? Please provide information as to
any process that would be employed in such circumstances.

19, Please list all events and circumstances that could result in or justify a negative
recommendation by the Department regarding moral character or fitness for duty.

20. What is the Department's definition of good moral character and fitness for duty, what is
the source of said definition?

Please produce this information to the union as required by G.L. ¢. 150E within the
timeframes contemplated by that statute. Upon receiving the information, the union demands
bargaining as to any and all contemplated changes affecting mandatory subjects of bargaining.
in the meantime, demand is made that the status guo be maintained.
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To: Lt James Gabriel
From: Chief Steven A. Mazzie
Re: (1) Request for Clarification regarding POST Re-Certification Packet

Officer Questionnaire; {(2) Demand to Bargain pursuant to G.L. ¢. 150E, and; (3)
Union’s Initial Request for information Pursuant to G.L. ¢. 150E

Date: 20 April 2022

On behalf of the members of our bargaining unit, | am writing to seek clarification on the POST
Re-certification / Officer Questionnaire. It is the union’s position, based on an initial review of
the questionnaire, that the process may impact several mandatory subjects of bargaining. The
Union also believes that the requirement to respond to many, if not all, of the inquires in the
questionnaire violates our members’ rights to privacy and other constitutionally protected

rights.

Importantly, the Massachusetts Department of Labor Relations recently issued a complaint
against a municipality that failed to bargain with the union over the implementation of several
aspects of the new Police Reform Law, where such aspects impacted such things as work duties,
privacy rights, standards of performance and disciplinary procedures {see NEPBA Local 911 v.
City of Worcester, DLR No. MUP-21-8790). Such subjects appear to be impacted here as well.

Pursuant to G.L. c. 150E, the union demands that the status quo be maintained until such time
as all bargaining obligations are met. Moreover, to the extent that our union is currently
engaged in successor contract bargaining (or we are about to enter such negotiations), we
demand that any such bargaining take place at the main table discussions.

In the meantime, the following information is requested under the collective bargaining law,
G.L. c. 150E:

1. What are our members obligations relative to the Questionnaire? Is responding to it a
condition of employment? Are the members ordered to complete the questionnaire, and
if so, will discipline result for failing to answer?

RESPONSE- The Questionnaire is required by statute and, as such is required to be
completed. The result for a failure to answer will be decided by the authorized and

enabled certifying authority.



iIf the Questionnaire is voluntary, what shall be the consequences for choosing not to
answer some or all of the questions?

RESPONSE- Questions regarding choosing not to answer some or all of the questions
will be determined by the by the authorized and enabled certifying authority.

Provide any and all criterion that will be considered by all evaluators’ determinations as
to “good moral character and fit for employment as a law enforcement officer.”
RESPONSE- Questions regarding evaluator’s determinations will be determined by the
by the authorized and enabled certifying authority.

Will any officer be subject to discipline or further investigation based on any responses
given, and if so, provide all criteria upon which such discipline or further investigation
can be based.

RESPONSE- Questions regarding whether any officer be subject to discipline or further
investigation based on any responses given, will be determined by the by the
authorized and enabled certifying authority.

Does the officer have the option to answer the questions verbally, and if not, why not?
RESPONSE- It would seem to be impactable to provide for verbal answers but all such
issues and questions will more than likely be answered by the authorized and enabled

certifying authority.

What efforts will the Department and evaluator take to ensure confidentiality of the
officers’ answers, as well as the notes and records of the interviews? Will such materials
be produced in response to a public records request? Will the records be maintained,
and If so, for how long? Does the Department consider the records exempt from public
records disclosure, and if so, why?

RESPONSE- All such issues and questions will more than likely be answered by the
authorized and enabled certifying authority as its process progresses..

What is the Department’s process for determining whether an officer is of good moral
character and fit for duty? Please provide the standard that will be used, and explain all
factors that will be considered, and in particular, what weight the officers’ answers - or
refusal to answer - will factor into such determination.

RESPONSE- Determining whether an officer is of good moral character and, or fit for
duty is an initial hiring and continuing employment issue that has been and will, more
than likely, always be determined on an informed and reasoned basis depending on
the specific facts and circumstances involved with each and every such determination.

The Questionnaire states that an officer may indicate that he/she has the option of not
answering a question if they have good faith belief that they might waive a privilege,



10.

11.

12.

13.

protection or right recognized by law. Please explain what constitutes a “good faith
belief” and what qualifies as a protection or right recognized by law.

RESPONSE- Here again, this is a question that can only be answered by the authorized
and enabled certifying authority on an informed and reasoned basis depending on the
specific facts and circumstances involved with each and every such determination.

Will the Department investigate or follow up to verify or corroborate the officers’
responses, and if so, what process will be followed in doing so?

RESPONSE- The department may or may not follow up to verify or corroborate an
officers’ responses depending on the specific facts and circumstances involved with
each and every such determination.

Explain in detail whether and, if so, explain why the Department has a compelling need
to know whether our members are current in all tax payments? If the department has
no such need, please indicate such need. Is providing this information to the Department
a condition of employment?

RESPONSE- The need to know whether members are current in all tax payments is a
requirement developed by the authorized and enabled certifying authority and as such
any question relative to same should be directed to that authority.

Explain in detail whether and, if so, explain why the Department has a compelling need
to know whether, through the questionnaire process, our members have ever received a
permit or license to carry a firearm, and related details regarding the history of same,
particularly in light of the department’s existing knowledge on this issue. Is providing
this information to the Department a condition of employment?

RESPONSE- The need to know this information has been developed by the authorized
and enabled certifying authority and as such any question relative to same should be
directed to that authority.

Explain in detail whether and, if so, explain why the Department has a compeliing need
to know whether, through the questionnaire process, our members have been
defendants in a civil suit, and the details of such civil suits as set forth in the
questionnaire. Is providing this information to the Department a condition of
employment?

RESPONSE- The need to know this information has been developed by the authorized
and enabled certifying authority and as such any question relative to same should be

directed to that authority.

Explain in detail whether and, if so, explain why the Department has a compelling need
to know whether, through the questionnaire process, our members have been the



14.

15,

16.

17.

18.

subject of a restraining order, and the details of such as set forth in the questionnaire. Is
providing this information to the Department a condition of employment?

RESPONSE- The need to know this information has been developed by the authorized
and enabled certifying authority and as such any question relative to same should be
directed to that authority.

Explain in detail whether and, if so, explain why the Department has a compelling need
to know whether, through the questionnaire process, our members have been suspended
for more than 5 days in connection with any employment, and the details of such as set
forth in the questionnaire. Is providing this information to the Department a condition of
employment? _

RESPONSE- The need to know this information has been developed by the authorized
and enabled certifying authority and as such any question relative to same should be

directed to that authority.

Explain in detail whether and, if so, explain why the Department has a compelling need
to know whether in the last 5-years, our members have sent or displayed a public
communication on social as set forth in the questionnaire. Is providing this information
to the Department a condition of employment?

RESPONSE-_The need to know this information has been developed by the authorized
and enabled certifying authority and as such any question relative to same should be

directed to that authority.

Explain in detail whether and, if so, explain why the Department has a compelling need
to know whether our members currently or have ever belonged to any organization as
set forth in Question No, 7 of the Questionnaire. Is providing this information to the
Department a condition of employment?

RESPONSE- The need to know this information has been developed by the authorized
and enabled certifying authority and as such any question relative to same should be

directed to that authority.

Explain in detail whether and, if so, explain why the Department has a compelling need
to know whether our members “thinking broadly” have and provide the information
sought Question No. 8, and is providing such information to the Department a condition
of employment? Please also define what information in particular would meet the
criteria provided in the question.

RESPONSE- The need to know this information has been developed by the authorized
and enabled certifying authority and as such any question relative to same should be

directed to that authority.

Is an officer’s attestation to the form under the penalties of perjury a condition of
employment? If so, why? Is the officer subject to criminal prosecution based on his or



her answers (both for admissions to conduct, or for perjury)? Please provide information
as to any process that would be employed in such circumstances.

RESPONSE- It is my opinion that if the questionnaire requires attestation under the
penalties of perjury that such is at minimum, a condition of certification. Beyond this,
such questions should be directed to the authorized and enabled authority involved.

19. Please list all events and circumstances that could result in or justify a negative
recommendation by the Department regarding moral character or fitness for duty.
RESPONSE- Any and all events and circumstances that could result in or justify a
negative recommendation by the Department regarding moral character or fitness for
duty would always be determined on an informed and reasoned basis dependent on the
specific facts and circumstances of each such question or issue.

20. What is the Department's complete definition of good moral character and fitness for
duty, what is the source of said definition?
BESPONSE- Acceptable moral character and fitness would in all circumstances be
defined on an informed and reasoned basis dependent on the specific facts and
circumstances of each such question or issue.

Please produce this information to the union as required by G.L. c. 150E within the
timeframes contemplated by that statute. Upon receiving the information, the union demands
bargaining as to any and all contemplated changes affecting mandatory subjects of bargaining.

In the meantime, demand is made that the status quo be maintained.

RESPONSE-

As demanded herein, please know that any such proposals that the union may have may be
raised at main bargaining table discussions.

Respectfully,

Steven A. Mazzie
Chief
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Town of Billerica
Police Department

6 Good Street
Billerica, Ma 01821
(978) 215-9653 Fax (978) 667-3532

Roy W. Frost
Chief

To: Gilbert Ynostroza, President 5SA and Martin Conway, President 5B

From: Chief Roy W Frost
Date: April 27, 2022

Re: (1) Request for Clarification regarding POST Re-Certification Packet Officer Questionnaire; (2) Request
to Bargain pursuant to G.L. ¢. 150E, and (3) Union’s Initial Request for Information Pursuant to G.L. c. 150E

In response to your April 19% request/demand, in the paragraphs below I have done my best to answer each question
you posed. Note, on Tuesday, April 26, 2022, I sent out to the entire body a 34 paragraph FAQ document produced
by POST that answered many of the questions posed in your aforementioned memo. As of April 25, 2002, POST
has opened its portal to receive Officer Recertification documents related to all Massachusetts Police Officers whose
last names begin with A-H. Under their regulations, these recertifications must be submitted no later than June 15,
2022. As you are aware, Officers whose last name begin with A-H will have their certifications expire as of June 30,
2022. I will be glad to sit down with the unions to further discuss any part of the process being required by POST

for officer certification.

1. What are our members obllgat:ons to the questionnaire? Is responding to it a condition of employment? Are the members
ordered to complete the questionnaire, and if so, will discipline result for failing to answer?

o Asoutlined in the in the instructions provided by the Questionnaire for Law Enforcement Recertification, you
are asked to provide answers to the eight questions provided on the form and then participate in any related
discussions required by a superior officer. 1f you have a good faith belief that you cannot answer a question
completely and accurately without waiving a privilege, protection, or right recognized by law, you may state
that belief in lieu of answering. Any answer that you do provide must be complete and accurate. If you
intentionally make any false staternents, or intentionally omit any pertinent information other than as provided
above, your application for recertification will be disqualified, reported to the POST commission and
considered a complaint subject to investigation and possible sanction by the Commission. No form of
information that is provided will automatically lead to a denial of certification, but certain responses may
prompt further review by the POST Commission.

As noted in the most recent FAQ sent out by POST on April 26, 2022, Officers who elect not to answer “yes” or
“no” to any/all of the 8 questions on the questionnaire, may instead write below “No to the best of my
knowledge” or “Yes to the best of my knowledge™ as an alternative. This response will be acceptable to the
Billerica Police for purposes of evaluating whether an officer is of “good moral character and fit for
employment as a law enforcement officer”.

As you are aware, the under Chapter 6E of the Massachusetts General Laws, police officers are now required to
be certified through the Peace Officers Standards and Training Commission (POST). All current officers as of
July 1, 2021 were automatically certified by POST, however, officers with last names ending between A
through H must be recertified as of June 30, 2022. Anyone working for the Billerica Police as a police officer
whose name falls in that first pool, who does not obtain recertification from the POST commission cannot
perform the functions of a police officer possibly resulting in job sanctions.

2. Ifthe questionnaire is voluntary, what shall be the consequences for choosing not to answer some of all of the questions?



As outlined in the questionnaire, the Agency Head is required to submit an “Attestation Signature Page”
attesting to the Good Moral Character/Fitness for Employment of each swormn officer at the Billerica Police
Department. This determination will be made will be based on a totality of the information obtained, including
a review of the officer’s personnel file and disciplinary records, if applicable. With this in mind, I would urge
each officer to fully participate in the recertification process, to include answering the questionnaire to the best
of their ability. Failure to complete the questionnaire without a reasonable explanation could result in that
officer’s name not being included in the Attestation Signature Page sent to POST. In the event that should
occur, a Non-Attestation Signature Page would be sent to POST outlining the reasons the officer was not
included in the Attestation Page. This may result in a delay of the Officer’s recertification and could also
prompt an investigation on the part of POST further impacting that officers’ certification status.

3. Provide any and all criterion that will be considered by all evaluators’ determinations as to “good moral character and fit for
employment as a law enforcement officer”. ' '

o This will be based on a totality of the information obtained, including a review of the officer’s personnel file
and disciplinary records. The eight questions provided by the POST in the questionnaire to officers will also be
part of the information considered. _

4. Will any officer be subject to discipline or further investigation based on any responses given, and if so, provide all criteria
upon which such discipline or further investigation can be based.

o Responses will be reviewed by the Evaluator and/or Department Head. The department hias a responsibility to

investigate any matter that it believes impacts the qualifications required to be a Billerica Police Officer.

5. Does the officer have the option to answer the questions verbally, and if not, why not?

o Based on areading of the “instructions for the Officer Seeking Recertification”, the POST Commission asks
that “each Officer answer the questions below and then participate in any refated discussions required by a
superior officer. If you have a good faith belief that you cannot answer a question completely and accurately
without waiving a privilege, protection, or right recognized by law, you may state that belief in liew of
answering. Any answer that you do provide must be complete and accurate. If you intentionally make any
false statements or omit any pertinent information other than as provided above, your application for
recertification will be disqualified, reported to the POST Commission, and considered a complaint subject to
investigation and possible sanction by the Commission. No form of information that is provided will
automatically lead to a denial of certification, but certain responses may prompt further review by the POST
Commission.” With the above in mind, I would urge officers to put their answers to the eight questions in
writing instead of relying on the evaluator to document what the officer verbally states in their response. This
will mitigate any fitture potential disagreement of what was stated verse what was documented,

6. What efforts will the department and evaluator take to ensure confidentiality of the officers’ answers, as well as the notes and
records of the interviews? Will such materials be produced in response to a public records request? Will the records be -
maintained, and if so, for how long? Does the department consider the records exempt from public records disclosure, and if
s0, why?

o All records related to certification/recertification will be maintained in the officers’ personnel file.

o This department is required to honor all public records requests under MGL c. 66 §10 unless the request falls
under an established exemption to the law. POST considers the questionnaire as “confidential background
investigation data” and thus exempt under exemption C (Privacy Data). Based on that assessment, this
department will maintain all records related to certification and re-certification in the officers’ personnel files
and consider them exempt for a public records request.

7. What is the Department’s process for determining whether an officer is of good moral character and fit for duty? Please
provide the standard that will be used, and explain all factors that will be considered, and in particular, what weight the
officer’s answers- or refusal to answer- will factor into such a determination.

o Please refer to our Rules and Regulations which outlines what is expected of an officer with the Billerica Police.
This includes areas of Professional Responsibilities, Conflicts of Interest, Orders, Required Conduct, Prohibited
Conduct, Uniform and Appearance, handling of Department Property and Equipment as well as Accountability
and Discipline. '

© As the questionnaire created and provided to Officers by POST is used by the Depariment when making a
determination of moral character and fitness for duty, this document will have an impact on whether an officer
is included on the Attestation Form or placed separately on a Non-Attestation Form.

8. The questionnaire states that an officer may indicate that he/she has the option of not answering a question if they have a
good faith belief that they might waive a privilege, protection or right recognized by law. Please explain what constitutes a
“good faith belief” and what qualifies as a protection or right recognized by law.

According to lawinsider.com, a good faith belief is defined as “a reasonable reliance on fact and can be based

on observed conduct, behavior or appearance, information reported by a person believed to be reliable, or

written, electronic or verbal statements from the employee or other persons”. Based on that definition, an

o]



10.

11.

12.

13.

14.

15.

16.

17.

officer citing a legally recognized privilege would be best advised to document their objection/response in
writing. As stated above, a decision of whether an officer is included on the Attestation Form or individually,
on a Non-Attestation Form will be made based on a totality of the information reviewed (refer to answer for
question 3 above).
Will the depariment investigate or follow up to verify or corroberate the officer’s responses, and if so, what process will be
followed in doing so0?

o Any answers provided by officers to the Attestation questions are expected to be “complete and accurate”. H
officers intentionally make any false statements, or intentionally omit any pertinent information (other than as
claimed to be legally privileged), the application for certification will be disqualified, reported to the POST
Commission and considered a complaint subject to investigation and possible sanction by the Commission.
That stated, there will be no automatic follow up on responses made by officers unless there is some articulable
teason to do so (i.e., complaint made). )

Explain in detail whether and, if so, explain why the Department has a compelling need to know whether our members are
current in all tax payments? If the Department has no such need, please indicate such need. Is providing this information to

the Department a condition of employment?
o This question was created and implemented by the POST Commission without input or advice from this

Department.
o POST Certification is a condition of employment
Explain in detail whether and, if so, explain why the Department has a compelling need to know whether, through the
questionnaire process, our members have ever received a permit or license to carry a firearm, and related details regarding the
history of same, particularly in light of the Department’s existing knowledge on this issue. Is providing this information to
the Department a condition of employment?
o This question was created and implemented by the POST Commission without input or advice from this’
Department,
o POST Certification is a condition of employment
Explain in detail whether and, if so, explain why the Department has a compelling need to know whether, through the
questionnaire process, our members have been defendants in a civil suit, and the details of such civil suits as set forth in the
Questionnaire. Is providing this information to the Department a condition of employment? .
o This question was created and implemented by the POST Commission without input or advice from this

Department.
o POST Certification is a condition of employment
Explain in detail whether and, if so, explain why the Department has a compelling need fo know whether, through the
questionnaire process, our members have been the subject of a restraining order, and the details of such set forth in the
Questionnaire. Is providing this information to the Department a condition of employment?
. o Thisquestion was created and implemented by the POST Commission without input or advice from this
Department. ' '
o POST Certification is a conditjon of employment
Explain in detail whether and, if so, explain why the Department has a compe]lmg need to know whether, through the
questionnaire process, our members have been suspended for more than 5 days in connection with any employment, and the

details of such as set forth in the Questionnaire. Is providing this information to the Department a condition of employment?

o This question was created and implemented by the POST Commission without input or advice from this

Department.
o POST Certification is a condition of employment

Explain in detail whether and, if so, explain why the Department has a compelling need to know whether in the last 5 years,
our members have sent of displayed a public communication on social media as set forth in the Questionnaire. Is providing

this information to the Department a condition of employment?
‘o This question was created and implemented by the POST Commission without input or advice from this

Department.
. o POST Certification is a condition of employment
Explain in detail whether and, if so, explain why the Department has a compelling need to know whether our members

currently or have ever belonged to any organization as set forth in Question No 7 of the Questionnaire, Is providing this
information to the Department a condition of Employment?
o This question was created and implemented by the POST Commission without input or advice from this
Department.

o POST Certification is a condition of employment
Explain in detail whether and, if so, explain why the Department has a compelling need to know whether our members “think

broadly” have and provide the information sought in Question No. 8, and is providing such information to the Department a
condition of employment? Please also define what information in particular would meet the criteria provided to the question,



This question was created and implemented by the POST Commission without input or advice from this

Department.
o POST Certification is a condition of employment
o Each answer provided will stand on its own merit but should be complete and accurate.
18. Is an officer’s attestation to the form under the penalties of perjury a condition of employment? If so, why? Is the officer
subject to criminal prosecution based on his or her answers (both for admissions to conduct, or for perjury)?
o POST Certification is a condition of employment.
o  Being untruthful is a violation of our established Rules and Regulation and subject to discipline up to and
including, termination.
o Decisions on criminal prosecution are made by the prosecutors’ office
19, Please list all events and circumstances that could result in or justify a negative recommendation by the Department regarding
moral character and fitness for duty. _
o Piease refer to our Department’s Rules and Regulations i
20, What is the Department’s complete definition of good moral character and fitness f_or duty. What is the source of said

definition?
o Decisions on moral character and fitness for duty are established at the time an officer is offered employment as

a Billerica Police Officer. Once certified, Officers must follow all established Rules and Regulations to
maintain good standing as a Billerica Police Officer.

Thank you for taking the time ask the above questions. I hope working together we can make this transition as
efficient and equitable as possible for all the officers working in Billerica.

Respectfuilly,

Chief Roy W Frost
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CARVER POLICE DEPARTMENT
3 Center Street
P.0, Box 985
_ , Carver, MA (2330
Telephone: 508-866-2000
Mare R, Duphily Fax: 508-866-4538
Clilef of Poltce

"Presidmt. Garver Potice Union-
‘NEPBA Logal 89

(“Union”) has requested clarification regamdmg the POST Recertification Packet Ofﬁw anonnaire;
also known as the Questionnaire for Law Enforcement Officer Recertification; (hereinafier
“Questionngire™), demanded to bargain aver the impacts of implementing said Questionnaire, and.
requested information pursuant to G.L. ¢.: 150E. '

Ag you are aware, the fiewly-formed POST Cotimission prepan "_‘theQuéstwnnme,andlts
distribution and coimpletion is a required aspect of thie process for recertifying law enforcement officers
xntheCommweﬂthnnﬂmeqpterﬁEoftheGmLaws,whmhprmmmustbeeompletadfm‘
individuals:presently serving as police officers to-continue to hold their positions, Please be advised,
‘however, that the POST Commission anticipates discussing the Questionnaire, in its ourrent form, at its
upcoming May 3, 2022 mesting, and the Questionnaire is subject to further revisions in the POST
Cammission’s sole discretion. Nevértheless, the Town remains willing to bargain with the Union over
the impact of the Questionnaire on the terms and conditions of officers” employment to the extent

described herein,

With respect to your information requests, please consider the following a response to your
respective requests dnd demands, Asyauaremre,onnecmbeﬂl 2020, the Massachuseits
Legislature enacted Chapter 253 of the Acts of 2020, 4n Act Relative to Jystice; Equity and
Accoyntability in Law Enforcement in the Commanwealth, hereinafter “the Law.” The Law includes a
numbes of new requirements for law enforcement sgenicies, including: 4 requirement that “law
enforcement officers” ‘Teceive certification or recertification from the POST Cammission as & condition
of their obtaining and maintaining a law enforcement position. See G.L. ¢. 6E, § 4(g). While existing
hwwfomemwtoﬂiomSwmamaucallycemﬁedawfﬂmeffmdmofmmw those currently




occupying a law enforcement officer position, which includes municipal police officers, are required
under the Law to recejve recertification by the Commission at some point in the next theee (3) years to
retain their posifion. The Commission kas been tasked with pr ing recertification standards and a
process for meeting said standards, and the. Quauonnmmspmofthatprocess The Commission lay
provided that officers whose last names begin with letters A through H (inclusive) must be recertified
priof to the expiration of their cestification on July 1, 2022,perSe@ﬁon 102 of the Law,

" The Questionnaire is integral to thie recertification process established by the Post Cotamissioii.
The recertification process requires that heads of police departments complete and:submit an attestation
that sach individual-due for recertification has met certain stetutory requiremients, one of which is that
the officer be “of good moral character and fit for employment in law enforcement.” G.L. c. 6E,
§4(f)(1)(ix). The POST Comnission has provided that, in ordet to complete stich attestation, éach
officer must be provided with and complete a questionnaire furhished by the POST Comimission, Which
wﬂlbeusedtomfcrmandsuppoﬂmedepartmemheadsattemﬂon.ThePGSTConnmsmnhasmdeed
' at the nent head’s attestation “cannot be completed until the questionnaire .., has been
twewedanqucssed”ggg arch 30, 2022, letter from POST Commission to Heads of Law
Enforcement Agencics, attached. Fmﬁer, pursuant to G.L, ¢, 6E, § 4(D)(1)(viii), the officer secking
recertification must camplete “an oral interview administered by thé commission.” The POST -
Commission’s approach to satisfying this requiremenit is for department heads to provide the
Questionnaire to officers, and to subsequently discuss the officer’s responses with the officer, eithes
personally or through a designee. Ttie department head is then required to atfest to the Commission that
tbeQuesﬂonnairewaspmwdedteagivenuﬁiw the department reviewed the responses, and the

g sad (or a d : viewer) discussed those responses with the officer.

D@aﬂm&mﬁqﬂﬂhm&ﬁﬂ;ﬁm@kﬁd@ﬂﬂﬂ%@ﬁhmﬁmum@mmm&
oomp!etedQ\mshemairesmtheCamnnsmmupnnreqmst. However, the POST Comynission has
emphasizedndnesnotmmﬁw Q '.",'_tobesubmittedteitunlessmdunulneqmmd.
Accordingly, the Qu AdoeumantthatﬂmUmmhasreceivedwasprepmdmdﬁimmhedbyﬂw
POSTCnmnnssionmdfsareqmmdmpufﬂfc‘.“_ ertification process mandated by the POST
Commissmnandmtforthabave :

Pleasebeadwsedthatﬁxedepar&nentmllmamtamlhe Juestiosins msmvedﬁamoﬂicetsin
a safe and confidential location, andanlypmvndesuchdacunmtothnd .parties to the extent required

by the Public Records Law. Moreover, the Town will retain these records for 8 period of time consistent
with the Records Retention Schiedule promulgated by the Supervisor of Public Records. The Department.

niust complete that recertification process by June 15%, 2022, fomfﬁmmﬂnlaatmmesbegummgA-
H, or those officets will not be reeertified by the POST Commizsion ot able to coritinge in their position
aspohceoﬁemsanywhereinﬂowmonmalﬂamnmw GL.e. .6, §4(g). Therefore, the
completion of the Questior naire is a requirement of officers’ continued service.as & “law enforcerient
officer” as provided for under G.L. c. 6E (see POST Commission FAQ No. 23: “Ifan officer slects not 0.
answer the questions, for reasons not allowed in thie instructions, they are not in compliance with POST
mqummentsandﬂwagensyheadmusthrhlgthattoﬂ!eaMMOfPOST The POST Commission would
determine whit action would be taken against that officer’s cestification).

Imsmmmdesaﬁmfmmamnknownmﬂawﬂwemthehwnmmmwgmme
implementation and use of the Questionnaire. Thus, the Town considers this response to have full
responded to all requests for information contained in the Union’s April 12, 2022 letfer. To the extent
any information requested has not been pravided, the Town does not presently have further information,

- A A A o 4 o




but is willing to bargain with the Union with respect to such policies and procedures to the extent
required and permitted by the General Laws, including, but not limited to, the Law and the POST
Commission®s regulations thereunder.

W‘threspecttotthmon 's demand to bargain, the Town will meet to bargain over any impacts
the Questionnaire will have on the terms and conditions of bargaining members’ employment. However,
please be advised that, due to the June 15™ deadline for comipleting the attestation process, the Town
intends to distribute the Questionnaire by June 1, 2022. This is the latest the department can distribute.
the Questionnaire with sufficient time for all affected officers to complete the Questionnaire and for the
Department to review the responses internally and conduet the required oral interview in advance of the
Tune 15% Jeadline for submitting the completed attestation. If the parties have not come to an agreement
by June 1, 2022, the Town will implement the Questionnaire as provided by the POST Commission, but
will cantinue to negotiate with the Union following said implementation,

Thank you for your attention to this matter, Please provide dates when the Union would like to
discuss this matter, or the Union’s proposals. with respect to the Questionnaire, at your earliest

Chief of Police
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1. What are our members obligations relative to the Questionnaire? Is responding to it a condition
of employment? Are the members ordered to complete the questionnaire, and if so, will
discipline result for failing to answer?

To be recertified as a Law Enforcement Officer by the Peace Officer Standards and Training
(POST) Commission in accordance with Chapter 6E of the Massachusetts General Laws, an
Officer must meet certain specified standards. The POST requires officers to complete the
Officer Questionnaire and to engage in an interview with their Police Department as part of the

recertification process.

According to the POST FAQ document available on their website, “The questionnaire is POST’s
method of “administering” the oral interview. This questionnaire is one criteria that must be met
to qualify the officer for certification and/or recertification as a police officer. If an officer elects
not to answer the questions, for reasons not alfowed in the instructions, they are not in
compliance with POST requirements and the agency head must bring that to the attention of
POST. The POST Commission would determine what action would be taken against that officer’s
certification.” The Commission also notes, “If an officer elects to not check a “yes” or “no” box
on the questionnaire but adds a statement in the narrative section of that question, this satisfies
the requirement of answering the question according to POST. For example, it is acceptable for
an officer to answer, “No, not to my knowledge” or “Yes, to the best of my recollection”.

In light of these requirements, it is a condition of employment and all union members are being
ordered to complete the Officer Questionnaire as required by POST.

Internally, failure to complete the questionnaire will result in discipline consisting of a three-day
suspension for Insubordination and for failing to meet their legal obligations in the
recertification process. if an officer fails to complete the questionnaire and is ultimately not
recertified or loses certification, they will legally be required to be terminated as they will no

longer be qualified to work as an officer.

2. If the Questionnaire is voluntary, what shall be the consequences for choosing not to answer
some or oll of the gquestions?

The questionnaire is not voluntary. See above answer regarding non-compliance.

3. Provide any and all criterion that will be considered by all evaluators’ determinations as to
“good moral character and fit for employment as a law enforcement officer.”

The POST Commission has directed chiefs to use a “totality of the circumstances” standard,
including disciplinary records. The Chief will complete an attestation form for all current, full-
time, sworn employees based on what is currently known about those employees. Any new
information that is learned from the questionnaire and any resulting internal investigation that
results in sustained findings, would also need to be considered.



4. Will any officer be subject to discipline or further investigation based on any responses given,
and if so, provide if all criteria upon which such discipline or further investigation can be based.

Yes, it Is possible that answers that reveal previously unknown information could result in an
internal investigation and discipline imposed. Discipline remains subject to the just cause
provisions under the applicable collective bargaining agreement. Whether information that
raises a question of possible misconduct is learned through the POST questionnaire or from
another source, the Department may need to investigate a matter based on information that

was not previously known.

5. Does the officer have the option to answer the questions verbally, and if not, why not?

No. POST is requiring that officers complete and sign the form in writing and that it be held in
each employee’s personnel file. The required interview is separate.

6. What efforts will the Department and evaluator take to ensure confidentiality of the Officers’
answers, as well as the notes and records of the interviews? Will such materials be produced in
response to a public records request? Will the records be maintained, and if so, for how fong?
Does the Department consider the records exempt from public records disclosure, and if so, why?

Each employee will be interviewed privately. Once the questionnaire is completed, it wili be
kept in the officer’s individual personnel file, although POST would have legal access to them. In
the May 5, 2022 meeting, POST Executive Director Zuniga indicated that they see these as
“personnel records” that would be exempt under exemption c. If requested, POST will deny
access and cite exemption c. If we receive a public records requests at NPD for any or all officer
questionnaires, we would also deny access and cite exemption c. It would ultimately be up to
the State Public Records Office to determine if the records were exempt. In compliance with
the records retention schedule, personnel records must be maintained for 20 years past the

person’s last day of employment.

7. What is the Department's process for determining whether an officer is of good moral character
and fit for duty? Please provide the standard that will be used, and explain all factors that will be
considered, and in particular, what weight the officers’ answersor refusal to answer - will factor

into such determination.

See the response to question three. The Chief will complete an attestation form for all current,
full-time, sworn employees based on what is currently known about those employees. Any new
information that is learned from the questionnaire and any resulting internal investigation that
results in sustained findings, would be considered. Whether or not officers choose to complete
the questionnaire has no bearing on the Chief's completion of the attestation form. Meaning,
just because an officer refuses to complete the form, it does not automatically mean that the
Chief will not attest to the officer’s good moral character and fitness for duty.



8.

10.

11.

The Questionnaire states that an officer may indicate that he/she has the option of not
answering a question if they have good faith belief that they might waive a privilege, protection
or right recognized by law. Please explain what constitutes a “good faith belief and what
qualifies as a protection or right recognized bylaw.

The POST Commission has not provided guidance on this question, and because this is a
standard required by POST the Police Department is not at liberty to create a definition.

While the definition in other legal contexts varies, it is typically understood as having an honest
or sincere belief with the absence of malice, intent to defraud or seek an unconscionable
advantage. So, for example, if a person did not answer a question because they really thought
that a lawful court order prohibited them from doing so and the language of the order supports
that’s a reasonable interpretation, that might be evidence of a good faith belief.

Will the Department investigate or follow up to verify or corroborate the officers’ responses, and
if so, what process will be followed in doing so?

The questionnaire is part of what POST considers to be an interview process and therefore
according to POST's FAQ document, “responses must be orally discussed with the Officer.” If an
officer's answer is concerning to the Interviewer, the Interviewer will then ask the officer to
discuss their answer. The Interviewer may take notes and any notes will be attached to the
guestionnaire and must be retained by the Agency. Any concerning information will be brought
to the attention of the Agency Head or their Designee (i.e. the Chief or one of the Captains).

Explain in detail whether and, if so, explain why the Department has a compelling need to know
whether our members are current in all tax payments? If the department has no such need,
please indicate such need. Is providing this information to the Department condition of

employment?

The POST Commission has created the questionnaire and is requiring completion of the
guestionnaire for re-certification, so answering the question is required as explained in Answer

to Question #1.

Explain in detail whether and, if so, explain why the Department has o compelling need to know
whether, through the questionnaire process, our members have ever received a permit or license
to carry a firearm, and related detuails regarding the history of same, particularly in light of the
department's existing knowledge on this issue. Is providing condition of employment?

The POST Commission has created the questionnaire and is requiring completion of the
questionnaire for re-certification, so answering the question is required as explained in Answer

to Question #1.
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15.

16.

Explain in detail whether and, if so, explain why the Department has a compelling need to know
whether, through the questionnaire process, our members have been defendants in a civil suit,
and the details of such civil suits as set forth in the questionnaire. Is providing this information to
the Department a condition of employment?

The POST Commission has created the questionnaire and is requiring completion of the
guestionnaire for re-certification, so answering the question is required as explained in Answer

to Question #1.

Explain in detail whether and, if so, explain why the Department has a compelling need to know
whether, through the questionnaire process, our members have been the subject of a restraining
order, and the details of such as set forth in the questionnaire. Is providing this information to
the Department a condition of employment?

The POST Commission has created the questionnaire and is requiring completion of the
questionnaire for re-certification, so answering the question is required as explained in Answer

to Question #1.

Explain in detail whether and, if so, explain why the Department has a compelling need to know
whether, through the questionnaire process, our members have been suspended for more than 5
days in connection with any employment, and the details of such as set forth in the
questionnaire. Is providing this information to the Department a condition of employment?

The POST Commission has created the guestionnaire and is requiring completion of the
questionnaire for re-certification, so answering the question is required as explained in Answer

to Question #1.

Explain in detail whether ahd, if so, explain why the Department has a compelfing need to know
whether in the last 5-years, our members have sent or displayed a public communication on
social as set forth in the questionnaire. Is providing this information to the Department a

condition of employment?

The POST Commission has created the questionnaire and is requiring completion of the
questionnaire for re-certification, so answering the question is required as explained in Answer

to Question #1.

Explain in detail whether and, if so, explain why the Department has a compelling need to know
whether our members currently or have ever belonged to any organization as set forth in
Question No, 7 of the Questionnaire. Is providing this information to the Department a condition

of employment?



20.

17.

18.

19.

The POST Commission has created the questionnaire and is requiring completion of the
questionnaire for re-certification, so answering the question is required as explained in Answer

to Question #1.

Explain in detail whether and, if so, explain why the Department has a compelling need to know
whether our members “thinking broadly” have and provide the information sought Question No.
8,-and is providing such information to the Departmenta condition of employment? Please also
define what information in particular would meet the criteria prow'ded in the question.

The POST Commission has created the questionnaire and is requiring completion of the
questionnaire for re-certification, so answering the question is required as explained in Answer

to Question #1.

Is an officer’s attestation to the form under the penalties of perjury a condition of employment?
if so, why? Is the officer subject to criminal prosecution based on his or her answers (both for
admissions to conduct, or for perjury)? Please provide information as to any process that would
be employed in such circumstances.

See answer to question 1.

Whether or not an officer would be subject to criminal prosecution based on his or her answers
(both for admissions to conduct, or for perjury) really depends on the facts and circumstances.
We are unable to imagine a situation where an officer would be subject to criminal prosecution
based solely on their answers, without there being very strong evidence to support criminal
prosecution as a result of an investigation.

Please list all events and circumstances that could result in or justify a negative recommendation
by the Department regarding moral character or fitness for duty.

It is not possible to list every circumstance that might result in the Chief not attesting to an
officer’s good moral character and fitness for duty or to speculate on such facts. Two primary
evaluation tools are an officer’s past behavior that may have been revealed in an internal affairs
investigation and the officer’s answers to the Officer Questionnaire, that may reveal an issue
that rises to this level. Currently, the Chief is not aware of any prior incidents that will result in
the Chief not signing off on anyone’s good moral character or fitness for duty.

What is the Department's comp!éte definition of good moral character and fitness for duty, what
is the source of said definition.

The POST Commission has not provided guidance on this question, and because this is a
standard required by POST the Police Department is not at liberty to create a definition.



However, in the instructions provided by POST regarding completing the officer questionnaire,
POST indicates, “the Officer’s answers and oral comments should be considered when evaluating
whether the Officer satisfies the requirement to be of good morai character and fit for employment
as a law enforcement officer, but any ultimate determination of character and fitness should be
based on the totality of the information obtained. Also, no form of information that is provided by
the Officer will automatically lead to a denial of recertification, but certain responses may prompt
further review by the POST Commission. All the Officer’s answers, and all notes from any discussion
with the Officer concerning those answers, must be retained by the Agency.”

Also, although not a binding definition under POST, when we look at other legal context, the
determination of good moral character is often guided by definitions that focus on honesty,
integrity and fawfulness. For example, for attorneys who want to practice before the US Patent
and Trademark Office, good moral character is described as the “possession of honesty and
truthfulness, trustworthiness and reliability, and a professional commitment to the legal process
and the administration of justice, as well as the condition of being regarded as possessing such
qualities”. 37 CFR § 11.1 Fitness for duty can certainly involve good moral character, but in other
legal contexts it also often involves a determination that someone is able to perform the essential

function of their job.



