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This hearing was held on March 17, 2016 and April 8,
2016. At arbitration, the parties submtted the foll ow ng
stipul ated issue:

Did the Enployer discrimnate against the Gievant,

Joseph Gaudreau based on his Union activity, in

violation of Article 11, or any other rel evant

section of the collective bargaining agreenent,

during the 2014- 2015 sergeants' pronotional process?

If so, what shall be the remedy?!



The Gievant, Joseph Gaudreau, has worked for the
Enpl oyer, as a Correctional Oficer, for at |east 22
years. Prior to his work with the Enpl oyer, the Gievant
served in the Air Force, in an active duty capacity, for
11 years. During his mlitary service, the Gievant
received a variety of decorations and awards, See Union
Exhi bit #16, and was honorably di scharged.

The Enpl oyer operates a correctional facility that
provi des for the care and custody of both inmates who have
been convicted of crines (ranging fromn sdenmeanors to
felonies), and individuals who have been charged with
crimes and whose court appearances are pending. The Union
represents the majority of the Enployer's workforce --
Correctional O ficers and Sergeant Correctional Oficers.?

For the majority (about 18 out of 22 years) of the

Gievant's correctional enploynent, his primary work

assi gnnment has been at Central Control. That post, in a
gl assed-in area, is a main hub of the jail. Centra
Control, in effect, regulates travel and traffic within

the facility, including staff and i nmate novenent.

Central Control serves, in effect, like the traffic

1 At hearing, the parties further agreed that the received exhibits and
the prepared transcript would be the proceeding's record.

2Superi or Correctional Oficers are represented by a different

col |l ecti ve bargai ni ng agent.



coordi nator for the correctional facility, "by opening
gates so the flow of the jail runs.” Tr. Vol. |. p. 168.
In addition, Central control regul ates the passage of
civilians comng in and out of the facility, including,
anongst ot hers, |lawers, DCF workers and/or other
Commonweal th enpl oyees. Due to its critical security
functions, access to Central Control is restricted and,
during its day-to-day operations, correctional officers,
assigned within the "booth" have circunscribed
interactions with inmates. The Senior Shift Oficer (who
is usually a Lieutenant) generally nakes the Centra
Control officer assignnment. It is undisputed that the
Grievant exhibited fine performance in the central contro
rol e and, through supervisors' choices, he was retained
in that position for alnbst two decades.

In addition to his regular shifts within Centra
Control, it is uncontroverted that the Gievant, over
time, performed a | ot of overtinme shifts. Indeed, the
Gievant testified, wi thout contradiction, that he
averaged anywhere from about 80 to 100 overtine shifts a
year. GCenerally, on overtine, the Gievant worked in the
"Annex" -- a dormitory style housing area, lined with bunk
beds (and not cells), where on-duty correctional officers

wal k through the area and address any issues that ari se.



Apparently, the "Annex" is a special needs unit, housing
inmates that, for various reasons (including, for exanple,
their crimes or their age), can not live within the
general prison popul ation.

Over the years, the Gievant has received fine
performance eval uations. For exanple, in a January 2008
eval uati on prepared by then-Lieutenant Scott McM Il an, the
Gievant received an overall rating of 4.075 out of 5.0.
In the evaluated category of "Relations with Inmates," the
Gievant received a 4.0 mark. In the coments section of
t he evaluation, McMIlan wote:

Joe is an excellent asset to the 7-3 shift. Joe can

al wvays be counted on to performat a high |evel.

Joes reacts cool and cal mduring stressfu

situations. And has a great understandi ng of

corrections. Joe has a great attitude and is al ways

pr of essi onal when dealing with the public and co-
workers. It is in this officers opinion that Joe
woul d be a perfect selection for the next rank of

sergeant. Union Exhibit #9, p. 3.

More recently, in 2014, the Gievant was eval uated by
Li eutenant Steven Foul krod. [In the performance review,
the Grievant received 4.0 out of 5.0 marks with respect
to "Relations with Inmates,"” while receiving an overall
4.18 out of a 5.0 possible rating. In the "Addition
comment s" section, Foul krod wote:

O ficer Gaudreau is an experienced enpl oyee who

knows and perfornms his job well. He is always

willing to give guidance to | ess experienced
officers and takes the tine to explain procedures to



them He is certainly an asset to the daily running
of this shift.

Then, in the "CGoals set by evaluator” portion of the
document, Foul krod i ndi cat ed:

O ficer Gaudreau should continue to performhis

duties in the professional nmanner in which he al ways

has. He should continue to test for pronotion as

his willingness to assist |ess experienced officers

woul d serve the departnent well as a supervisor

Uni on Exhi bit #14.

In addition to his fine evaluations, the Gievant has
been recogni zed for excellent attendance. Evidently,
sick | eave use, and nonitoring sick | eave for potenti al
abuse, has been an Enpl oyer concern. The Gievant's sick
| eave record, for exanple, was appended to his 2014
eval uation, noting that he used only 11.50 hours during
the course of the year. Union Exhibit #14. |In addition,
t he Enpl oyer inplenented a Sick Leave Cash Incentive
Benefit for enployees with fine attendance records. The
Gievant, by letter dated January 30, 2015, was notified
that he was eligible due to his cal endar year 2014
attendance. In addition, Sheriff Evangelidis'
communi cati on st at ed:

As you know, since taking office, | have

consistently stressed the inportance of attendance.

When eval uating candi dates for personne

appoi ntnents, one of the first things reviewed is

since tine use. | amconmmtted to rewardi ng those

enpl oyees who are commtted to bei ng dependabl e

menbers of the Wircester County Sheriff's Ofice and

show up for work.
Uni on Exhi bit #15.



Scott McMIlan reviewed the Gievant's 2014 eval uation
He signed-off on the docunent, affixing his handwiting in
the "Reviewer's" signature bl ock on Decenber 17, 2014.°3
Uni on Exhi bit #14.

The Grievant had taken a witten pronotional exam for
sergeant on or around Septenber 15, 2014. Anongst the
approxi mately 82 marked results, he achieved the 5th
hi ghest score. Union Exhibit #3. Pursuant to a recent
Menor andum of Agreenent between the Uni on and Enpl oyer,
the parties agreed to nodify Article 5 of the collective
bar gai ni ng agreenent, Sections 3 and 4, as follows:

There shall be an oral interview of the top 25

candi dates by a panel which shall consistent of two

nenbers sel ected by the Sheriff and one nenber (rnust

be a sergeant) selected by the NEPA, Local 500. Any
recomendati on of the panel shall be advisory only.

Uni on Exhibit #1 and Joint Exhibit #1.

The Enpl oyer had a Policy and Procedure, 914.13, with
respect to pronotions, indicating that the pronotiona

process woul d consi st of an independent witten test and

an oral examination. The Policy and procedure further

3 This performance eval uation was finalized in the mdst of the

pronoti onal process chall enged here. The Gievant's pronotional

i nterview took place on Novenber 4, 2014, Union Exhibit #5, with the
pronotions effective in January of 2015. As detailed, below, McMIIan
participated in the pronotional "roundtable" that discussed, eval uated
and sel ected pronotional candidates. McMIlan testified that he
recommended that the Gievant not be pronoted and that one of his
criticisns of the Giievant during the roundtabl e discussion was that
he was "tim d" around inmates, Tr. Vol. |, p. 244



detailed the expectations of panel members conducting the oral examination -- namely,
that "[e]ach panel member will grade each candidate independently from the other two
panel members." Union Exhibit #2.

In addition to his role as a Correctional Oficer, the
Gievant was al so an active Union official. For about nine
years, the Gievant held positions within the Union's
| ocal executive, with the majority of his Union
i nvol venent being as its Chief Steward. In that role, the
Grievant participated in | abor-nmanagenent neetings and
took part in contract negotiation sessions. |In addition,
the Grievant was responsible for the filing and processing
of grievances -- arole that led himto interact, as an
advocate and, at tines, in a resulting adversari al
capacity, wth Enployer supervisors and nmanagers. | ndeed,
the Grievant testified, wi thout contradiction, to the
ef fect that Assistant Superintendent Janes Trainor would
assume, when they net, that the Gievant was comng to
deliver grievances -- and that their interactions took on
a "Now what?" tenor. Tr., Vol. Il, p. 63.

It is undisputed that there have been turbul ent

“In August of 2015, after the filing and processing of the instant
grievance, the Enployer issued Attachment 4 to 914.03. The newy
pronul gated provision indicated that "Evaluations shall be a major
conponent to all pronotions, transfers and denotions."” Union Exhibit
#17, p.17. Yet, here the Enpl oyer provided arbitral testinony to the
ef fect that evaluations were not factored into the pronpotional process
as they were not accurate tools due to the prevailing culture of
supervi sors' giving enployees praise and failing to be critical.

Enpl oyer Brief at p. 5



relations between the Employer and the Union during stretches of time when the
Grievant was a Union official. Asthe individual filing and prosecuting grievances on
the Union's behalf, the Grievant was on the front-line of many disputes® By al |
accounts, nore recently, the parties have achi eved a nuch
i nproved rel ati onshi p.

The Enpl oyer conducted interviews for top-scoring
i ndi vidual s on the pronoti onal examfor sergeant. Due to
a three-way for 25th place on the exam the Enpl oyer
interviewed 28, rather than 25, candidates. Interviews
wer e schedul ed over four days, with the panel of
i nterviewers changi ng each day. For exanple, on the first
few days, the interview panel consisted of four people --
with three Enpl oyer representatives, and one bargai ni ng
unit nmenber, then-Sergeant Stephen Hart. Union President
Justin O Toole testified that he called Special Sheriff
Rebecca Pellegrino to say, in effect, that the contract
provided for only a three person panel. O Toole
testified, without rebuttal, that Pellegrino was "I ess
than happy with ne" but that the nunber of interview ng
panel menbers decreased to three for the remaining two

days of interviews. Tr. Vol. Il, p. 8. Thus, during the

5 The Grievant's sole disciplinary scrap occurred in conjunction with
his Union activity. Evidently, a dispute arose with respect to the
propriety of Union fund-raising activities and the Gievant was issued
a Letter of Reprimand. As a result of |ater gl obal

resol utions/settl enents of pending grievances and disputes, the
Grievant's reprimand was expunged fromhis record.



four days of interviews, the number of panelists varied, as did the identity of the panel
members. The questions posed by each panel were not uniform, nor was there
necessarily any consistency to the questions posed to individual candidates by the same
panel.® Whet her, and how, candi dates were graded and/ or
ranked varied from panel to panel. And, how and when
panel i sts di scussed candi dates and/ or nade pronotiona
recommendati ons was al so vari abl e.

It appears that panelists received little guidance or
instructions with respect to the interview process. |
find no indication that panel nenbers were given any
criteria for evaluating or ranking candi dates. Nor were
nodel responses to interview questions, or any rating or
gradi ng sheets, provided. To the extent that panel
menbers took notes during the interview process, or
recorded candi dates' rankings, all such notes or docunents
have been destroyed.

The Grievant was interviewed by a four person panel
consi sting of Assistant Superintendent James Trai nor,

Assi stant Deputy Superintendent M chael Tenple, Lieutenant
Denni s Dowd and then-Sergeant Stephen Hart.’” Testinony
elicited fromthe panelists did not provide a clear

i ndication of interview events. Indeed contradictory

6 See Tr. Vol. I, pp. 171-172.

7 Hart, in the interimbetween the challenged pronotional process and
the present arbitration was pronoted to Lieutenant and, as a result,
is no longer within the bargaining unit represented by the Union.



testimony about critical matters, including whether or not the panelists discussed the
guestions prior to the interview; whether the interviewed candidates were individually
scored or graded and/or whether the interviewed candidates were ranked; and, to the
extent that any ranking was devel oped, where the Grievant ranked, was elicited at
hearing.®

One aspect of his interview particularly struck the
Gievant. The Gievant testified that, as his interview
was W nding up, Trainor said, in effect: One nore thing,
you're a big Union guy, right? The Gievant did not recall
anyone saying anything else. Tr. Vol. II, p. 57.

After the interviews, a roundtable discussion about
pronoti ons was convened, and it was attended, in the main,
by individuals holding the rank of Deputy and above.
Accordi ng to Superintendent Special Sheriff David Tuttle,
he had deci ded on a roundtabl e discussion, as he wanted to
ensure that the Enployer's career personnel had a say in
t he pronotional process.® Thus, supervisors who were not
on a candidate's interview panel could, during the
roundt abl e di scussi on, provide opinions and

recommendat i ons concerni ng candi dates' suitability for

8 Areliable summary of the inconsistencies and di screpanci es exhi bited
by panelists' testinony, reproduced in chart formby the Union in its
Brief, at p. 10, is instructive.

° Evidently, there was a perception, in the past, that pronotions had
been contingent upon political considerations. A credible aspect of
Tuttle's testinmony concerned recent attenpts and desires to nove
beyond such influences and to refrane and renake the Enpl oyer's

wor kpl ace cul ture
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promotion. The Grievant, following the roundtable discussion process, was not
promoted to sergeant.1?

The Grievant was one of three Union officials who
sought pronotion to sergeant in 2014. Union President
O Tool e, who ranked 7th on the examlist, participated in
the pronotional process, as did Steward Matthew Roesch,
whose exami s score put himin the 8th spot, out of about
82 exam participants. Union Exhibit #3. Twenty ei ght
pronoti onal candi dates were interviewed (due to the three-
way tie for 25th place on the list) and it appears that 18
pronoti onal offers were tendered. Not one of the three
Union officials, all of whomhad scored well on the
witten exam were pronoted. The Gievant, at the tine of
the pronotional process, was: one of the npbst senior
candi dates; a decorated veteran, at a tine when the
Enpl oyer favored veterans in hiring situations; an
i ndi vidual with an unbl em shed disciplinary record; the
reci pient of fine evaluations; and, an officer with an
excel l ent attendance record.

The Gievant filed a January 2015 gri evance, asserting
that the Enployer had violated Article 11 of the
col l ective bargai ni ng agreenent during the pronotional
10 The expressed rationale for the challenged pronotional decision is
exam ned in the Opinion, below
1The sole Letter of Reprimand (relating to Union fundraising activity)

was renoved fromthe Gievant's file as part of a gl obal resolution
settl enent.

11



process. In part, the filed grievance provides:

During ny interview a high-ranking managenent
official nmade to the comment to ne "you're a big
union official right?" | feel the question during
my pronotional interview was conpletely

i nappropriate and confirnms ny union affiliation was
a maj or concern for managenent. On Jan. 4, 2015 the
Worcester Sheriff pronoted 18 Oficers to the rank
of Sergeant. | was not included in the pronotions.
Uni on Exhi bit #6.

An Enpl oyer grievance response expl ai ned the basis for
its decision to not pronote the Gievant. The January
29t h response states, in part:

When the interview process was conplete, all nenbers
of the adm nistration (Assistant Deputy

Superi ntendent and above) were asked to provide

f eedback on each interview candidate during a
roundt abl e di scussion. During the initial round of
di scussions, Oficer Gaudreau was unani mously
elimnated fromfurther discussion

Wiile it is undisputed that Oficer Gaudreau has a

| engthy career at WCSO wi t hout any discipline and
his overall work performance is satisfactory, this
does not automatically nake hima top candi date for
Sergeant. Wen eval uating candi dates for pronotion,

t he adm nistration not only focuses on prior
performance, but gauges whether the individual wll
be a | eader who can supervise others, develop the
skills of younger officers and effectively nmanage a
housi ng unit. The consensus of the group, conprised
on individuals with over 100 years of conbined
experience in the field of corrections was that
notw t hstanding his |l engthy career as an Oficer and
test performance, Oficer Gaudreau was a poor

candi date for Sergeant.

The deputies that participated in Oficer Gaudreau's
i nterview panel commented that of the seven (7)
interviews they conducted, his perfornmance was
anongst the weakest.?!? Union Exhibit #7.

2 In contrast, Hart testified, in effect, that, with respect to the
nmultiple panels that he sat on, the Gievant's interview performance
was about average. Tr. Vol. |, p. 153-154.



Evidently, Union President O Toole filed a grievance
chall enging his lack of pronotion. Then, as he testified,
he el ected to withdraw the gri evance, because, in effect,
things were getting better in the Union/Enpl oyer
relationship. He realized that he'd still have to work
with themas President, and he didn't think it was in the
best interest of the Union for himto pursue the matter.
Tr. Vol., I, p. 7.8

Utimately, the instant grievance was processed,
wi t hout resolution, throughout the contractual grievance
procedure to arbitration. Both parties then filed

conpr ehensi ve post-arbitration witten subm ssions.

Rel evant Contract Provisions

ARTI CLE 5
PROBATI ONARY PERI CDS, PERVMANENT APPO NTMENT, ETC

* * *

Section 3. To becone eligible to be pronpted to the
rank of sergeant, a corrections officer nust
successfully pass a witten exam nation adm ni stered
by the Sheriff's O fice. Notw thstanding the
Sheriff's Ofice pronotional policy, the pronotion
to sergeant by the Sheriff shall be fromthe list as

13 Evidently Union Steward Roesch (who, according to the Giievant's
unrebutted testinony, had only been enployed "a short nunmber of
years,"” (Tr. Vol. Il. p. 60), decided to not file a grievance with
respect to the pronotional process.

13



est abl i shed based upon the witten exam nation. The
Sheriff shall pronote each sergeant anong the top
twenty-five (25) candidates on the list; provided,
however, that in the aggregate of every seven
pronoti ons nade by the Sheriff, the Sheriff nmay
pronote one (1) candidate not on the list of top
twenty-five candidates to one of the 7 pronotiona
sergeant positions. The Sheriff may exercise this
di scretion on a rolling basis for every 7 openings.

Section 4. There shall be an oral interview of the
top twenty five (25) candi dates by a panel which
shal |l consist of two nenbers selected by the Sheriff
and one nmenber (nust be a sergeant) selected by
NEPBA, Local 550. Any recommendation of the pane
shal | be advisory only.

Joint Exhibit #1 and Union Exhibit #1.

ARTI CLE 11
NON- DI SCRI M NATI ON

The Sheriff's O fice or Union shall not discrimnate
agai nst any officer in connection with their

enpl oynent with the Sheriff's O fice because of

race, color, sex, age, as defined by |law, religion,
handi cap, sexual orientation as defined by |aw,
genetic information or Union activity or non-Union
activity.

Joi nt Exhibit #1.

Contentions of the Parties

The Uni on asserts that the Enployer unlawfully

di scri m nated agai nst the Gievant, a 22 year enpl oyee,

uni versal ly regarded as excellent,

for

pronotion. Article 11 of the collective bargaining

agreenent prohibits discrimnation "as defined by |aw "

when it passed hi mover

14



In the public sector, it is unlawful to retaliate against

an enpl oyee for engaging in union conduct. MG L. c. 150E,
Sec. 10(a)(3). Unlawful enployer notivation nay be proven
by circunstantial evidence and reasonabl e i nferences drawn

fromthat evidence. Town of Carver, 35 M.C 29 (2008).

Factors that may suggest unlawful notivation may incl ude
the triviality of reasons given by the enployer or an

enpl oyer's derivation frompast practice. It is
insufficient for an enployer to sinply state | awf ul
reasons for its adverse action -- it nust produce
supporting facts that show that this reason was actually a

nmotive in the decision. Forbes Library, 384 Mass. 559

(1981).

Here, the record reflects that the Gievant was one of
the top five candidates on the witten exam anong the
nost senior officers on the list, with excellent
attendance and fine annual evaluations. Despite all of
this, the Gievant was not pronoted. |I|ndeed, he was one
of three Union official candidates-- and not one was
pronmoted. Mdreover, in the process of selecting
candi dates for pronotion, the Enpl oyer overlooked its
contractual obligation with respect to the interview ng
panel and its own policy calling for evaluations to be a

maj or component in all pronotions.

15



A major rationale for the Giievant's non-pronotion is a
typical justification -- he did not interview well. No
notes, lists or docunents, however, were preserved that
coul d substantiate an assertion of poor interview
performance. In addition, irregularities with respect to
the interview process -- including panels conprised of
di fferent people, no set questions or nodel responses, no
gradi ng or ranking system and no process to conpare
results were present.

The reasons proffered by the Enpl oyer are untrue or
pretextual. For exanple, although w tnesses testified
t hat enpl oyee eval uati ons were not considered, as they
were unreliable, other Enployer wtnesses indicated that,
to the contrary, evaluations are regularly relied upon and
are an inportant consideration for supervisors. Likew se,
a supervisor's testinony that the Gievant was not
gualified to be a sergeant was inconsistent with the same
supervisor's fine evaluations of the Gievant, including
conments that the Gievant, in effect, would be a fine
pronotional sel ection.

Here, the Gievant was not selected for pronotion,
after an uncontrolled, open interview and a roundtabl e
revi ew of candi dates. The evidence substantiates that,
nmore likely than not, the Gievant was not pronoted

because of his Union activity.

16



As remedy, the Gievant should be nade whole, with
interest. In addition, the Arbitrator should retain

jurisdiction with respect to any renedi al dispute.

* * *

The Enpl oyer contends that the Union has failed to neet

its burden of establishing a case of retaliation or
discrimnation. There is no indication that the Gievant
was not pronoted as a result of any desire to penalize or
puni sh himfor any Union activity. The Union's case rests
on the prem se that the Gievant should have been pronoted
and, therefore, discrimnation nust be inferred because he
was a Union official.

Superintendent Tuttle's testinony establishes that
i nterview performance and supervi sor recomendati ons
deci ded who was to be pronoted. Here, the Gievant had a
weak interview performance. Further, he was not
recomended for pronotion by supervisors. As Tuttle
testified, annual evaluations were not a factor, because
they were not accurate tools due to the |ong-standing
culture within the facility.

The Union failed to admt any evidence that the
Gri evant was not pronoted due to the Enployer's desire to

di scourage Union activity. The sole allegation of

17



di scrimnatory notivation came fromthe inference to be
drawn from one question the Gievant was asked during his
interview by Trainor. The true inport of the question,
however, was whether the Gievant coul d separate hinself
fromhis role as a Union official and discipline officers
under his conmmand, if necessary. The question was not
substantively discrimnatory -- instead, it sought to
determ ne whether the Gievant could be a fair and

i npartial supervisor.

Legitimate, non-discrimnatory reasons for the decision
to not pronote the Gri evant have been establi shed.

Undi sput ed evidence indicates that the Gievant was not
pronot ed because he did poorly in his interview and
because his supervisor of ten years, ADS McM Il an believed
that the Gievant | acked experience both in supervising
inmates in housing units and in supervising correctiona
staff.

Menbers of the Grievant's interview panel testified
that the Giievant did poorly during his interview ADS
Tenple, for exanple, testified that, during the roundtable
di scussion, he described the Grievant's interview as
"painful." Another panel nenber, Lt. Dowd, indicated that
he had ranked the Gievant's interview as the worst.

During the roundtabl e discussion, ADS McM I an

18



testified that he recommended that the Gievant not be
pronoted. MMIllan testified that although the Gievant
does an excellent job inside of the Central Control booth,
he | acked experience in supervising the i nmate popul ation
and in supervising correctional staff. Thus, direct

evi dence established that the Gievant's supervisor
recommended that he not be pronoted for legitimte

nondi scrim natory reasons. As a result, any presunption

of discrimnation has been dispelled. Trustee of Forbes,

384 Mass. 559, 566 (1981). Accordingly, the grievance
shoul d be denied as |legitinmate nondi scrim natory reasons
for not pronoting the Gievance, with supporting evidence,
have been produced.

Finally, the Union failed to prove that the asserted
reasons for the non-pronotion were a pretext and not the
real reasons. The Union has failed to adnmit any evidence
proving that the Gievant was not pronoted due to his poor
interview performance as well as due to MM Il an's
reconmendation. As a result, the grievance mnmust be

di sm ssed.

Qpi ni on

19



The crux of the Union's contention is that the Enployer
denied the Grievant a pronotion to Sergeant due to
hostility with respect to his Union activities. The
Union's assertion inplicates a violation of Section
10(a) (3) and, derivatively, 10(a)(1l) of MG L. c. 150E and
Article 11 of the parties' collective bargaining agreenent --
a provision that prohibits discrimnation "as defined by
law. " Thus, ny review begins with an anal ysis pursuant to
the Commonweal th's public enpl oyee coll ective bargaini ng
law, M G L.c. 150E.

First, to establish a prima facie violation of Section

10(a)(3), the Union nust establish: 1) that the G evant
engaged in protected activity, 2) that the Enpl oyer knew
of his protected activity, 3) that the Enployer took
adverse action against the Gievant, and 4) that the
adverse actions was notivated by a desire to penalize or

di scourage protected activity. Fow er v. Labor Rel ations

Conmmi ssion, 56 Mass. App. C. 96, 97-98 (2002); Town of
Cinton, 12 M.C 1361, 1364 (1985).

Here, | amreadily convinced that the Union has net the
first three conponents of its initial evidentiary burden.
It is undisputed that the Gievant was a visible Union
official, who filed and processed the grievances that were

pending during a relatively acrinonious period in | abor-
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managenent relations. It is |ikew se undisputed that the
Enpl oyer knew of the Grievant's protected activity, as he
was often the 'point person' with respect to filed
gri evances or pending disputes. It is also clear that the
failure to pronote the Gievant constituted adverse
actions. Thus, an initial critical question is whether
t hat adverse action -- the failure to pronote the Gievant --
was notivated by a desire to penalize or discourage
protected Union activity.

Unl awf ul notivation nmay be established by direct or

i ndi rect evidence of discrimnation. Lawence Schoo

Commttee, 33 MLC 90, 97 (2006). Here, the inquiry to the
Grievant during the interview process, to confirmthat he
was 'a big Union guy' results in a highly probable

inference that a bias, or unwarranted concern with respect

to protected activity, was present and verbalized during

the interview process. In its initial grievance response,
the Enpl oyer asserted that, if nmade, the statenent sinply
states a fact that was known to everyone with the facility --
nanely, that the Gievant was a nenber of the Union's
Executive Board. Union Exhibit #7.* | am not persuaded,

however, that an alleged reference to the Gievant as 'a

4 1t appears that, for the first time at arbitration, it was asserted
that the inquiry was, in essence, neant to be a nmeans to address the

Gievant's ability to be a fair and inpartial supervisor. Tr., Vol. I,
pp. 177-178.
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big Union guy' during the interview constituted a benign statement -- rather, in the
context of a pronotional interview, it could lead to an
inference that at | east one panel nenbers was expressing a
bi as about or concern with respect to the Gievant's
protected Union activity during the pronotional interview
process.

Whet her or not the cited statenent constitutes
sufficient direct evidence of unlawful notivation, | am
convi nced that substantial circunstantial evidence also
exi sts. The uncontroverted fact that all three of the
Union officials who applied for pronotion, were rejected,
seens highly suspicious. Only twenty ei ght enpl oyees were
i ntervi ewed and ei ghteen pronotional opportunities were
offered. Yet, not one of the three Union officia
candi dates were selected. And, the |lowest ranking Union
official, based on test scores, was Nunber 8 -- with the
result that all of the Union official candi dates were,
based on their test scores, within the top third of the
pronoti onal candi date pool. Suspiciously, not one was
pr onot ed.

Turning to the Giievant in particular, he was a
pronoti onal candidate with longevity with the Enpl oyer
Over tine, he had fine evaluations, a discipline-free

record, excellent attendance and a background as a
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veteran, at a tinme when the Enpl oyer was actively
pronoting veteran hiring and enpl oynent opportunities.
Based on these circunstances, | draw the reasonabl e
inference that bias was present in the pronotiona
process.

The Enpl oyer, however, contends that its decision to
not pronote the Gievant was notivated by legitimte
reasons. The reasons for the decision to not pronote the
Gievant, the Enpl oyer now asserts are that he did poorly
during the interview and that his supervisor, McMIIan,
reconmended that the Gievant not be pronoted due to his
| ack of experience supervising inmates in housing unit and
his | ack of supervising correctional staff. Enployer
Brief, at p. 9. It is, however, insufficient for an
enpl oyer to sinply state | awful reasons for its adverse
action -- it nust produce supporting facts that show that
the proffered reason was actually a notive in the

decision. Trustee of Forbes Library, 384 Mass. 559, 566

(1981).

In this regard, in the Enployer is hanpered by the | ack
of any cont enporaneous interview notes or grading sheets,
and any materials, whatsoever, fromthe roundtable
di scussion that led to the pronotional decisions. There

i's no contenporaneous, verifiable docunentation to

23



provi des support for its asserted basis for the decision
to not pronote the Gievant.

Moreover an initial asserted basis for the decision to
not pronote the Grievant -- that he had a bad interview --
is not fully supported by the facts adduced at
arbitration. For exanple, panel nenbers who interviewed
the Gievant offered varying testinony with respect to the
Grievant's interview perfornmance. For exanple, Deputy
Tenpl e opined that the Gievant was the worst candi date,
whi |l e Li eutenant Dowd indicated that he was on the | ower
end of the rankings, placing about 6 out of 7. Hart, on
t he other hand, recalled, in essence, that as a result of
his participation on the Gievant's panel, and (evidently)
based on conparisons with his other panel's candi dates, he
considered the Grievant's performance to be about average,
and in the mddle of the pack. Thus, the arbitration
record shows no agreenent anongst panel nenbers that the
Grievant's interview precluded himfrom pronotion.

Mor eover, the |ack of any consistency of questioning
and rating of candidates, both within and between
i nterview panels, undercuts any argunent that interview

performance was fair or otherwi se served as a legitimte

15 | ndeed, candi dates were pronoted, despite having a terrible
interview For exanple Chris Carlin was pronoted, despite an
interviewer conceding that he had the worst interview anongst the
panel 's assessed candidates. Tr. Vol. I, p. 257-258.
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basis for maeking any pronotional determ nations. There
were a nyriad of deficiencies in the instant interview
process. Briefly, there was not a consistent interview
protocol for all candidates -- the candi dates were not
asked the sane questions. Nor were all of the candi dates
interviewed by the sanme panel nenbers, a fact that
inhibits any fair or reasonabl e conpari sons between
candi dates who interviewed on different dates, with
different panel nenbers. Nor were the nmenbers of the
varying interview panels provided with mnimally-
acceptabl e answers to any set questions prior to the
i nterviews.

Nor am | persuaded that supervisors provided
| egitimate, non-discrimnatory reasons for not pronoting
the Gievant beyond their interview concerns. At
arbitration, ADS MMl lan testified that, at the
roundt abl e di scussi on, he spoke against the Gievant's
pronotion for several reasons.!® Yet, the reasons asserted
at arbitration are not supported by verifiable facts.
MM I lan's arbitration assertion that the Gievant |acked
experience in supervising the inmate popul ation is flawed.

It is clear that, as his primary assignnent, the Gievant

16 The | ack of any contenporaneous notes or records preclude
verifying either McMIlan's arbitration testinony about his
asserted recomendation that the Gievant not be pronoted or the
underlying rationale that he offered in support of his
reconmendat i on.
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was selected by superior officers to work at Central Control. In addition, however, the
Grievant testified, without rebuttal or contradiction, that he typically worked about 80-
100 overtime shifts ayear -- often in the Annex, a dormitory-like setting with
significant inmate contact. The assertion that the Grievant, a long-time employee who
routinely worked overtime shifts with direct inmate contact, lacked experience working
within the inmate population, appearsto be pretextual 1’ Mor eover, al t hough
t he Enpl oyer witnesses, at arbitration, discounted the
reliability of its annual performance review of enpl oyees,
I note that in Decenber of 2014 MM Il an reviewed and sign-
of f an evaluation of the Gievant indicating both that he
had above average (4.0) relations with i nnmates and t hat
the Grievant "was always willing to give guidance to |ess
experienced officers and takes the tinme to explain
procedures to them" Union Exhibit #14. Thus, McMIllan's
affirmati on of the Gievant's contenporaneous performance
wi thin the annual evaluation substantially underm nes the
non- pronotion rationale and testinony that McM Il an
offered at arbitration -- nanmely, that the Gievant |acked
sufficient experience or expertise with respect to dealing
with inmates and that he failed to or | acked experience
supervi sing other correctional officers.

| determ ne that the Enployer has not produced
17 Moreover, certain correctional officers who do not work in
housi ng units, or routinely supervise i nmates, were pronoted,

i ncluding an officer who worked, prinmarily, within the Enmployer's
transportation service.
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sufficient, reliable evidence to showthat it had a | awf ul
reason for its decision to not pronote the Gievant. The
contention that the Gievant's interview perfornance
precluded his pronotion -- when that process was

i nconsi stent and flawed, and when at |east one ot her
correctional officer was pronoted despite a terrible
interview -- cannot be sustained. Nor are there
verifiable facts in the record to support McMIlan's
assertion that the Gievant | acked experience supervising
i nmates or other correctional officers. Unrebutted
arbitration testinony established that, over tinme, the
Gievant averaged between 80 and 100 overtine shifts per
year, with those shift often perfornmed in the Annex, a
special housing unit that entails substantial innmate
contact. Mreover, in the general tinmefrane of the
pronotional process, McMIIlan reviewed and signed the

Gievant's fine performance evaluation -- an action that

appears to be at odds with his asserted criticisns and non-

pronotion recommendati on at the pronotional roundtable
di scussi on.
In conclusion, | have determ ned that the Union has

established a prima facie case of discrimnation, based on

Union activity, with respect to his non-pronotion. On the

ot her hand, | am not persuaded that the Enpl oyer has
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provi ded facts and evi dence denonstrating, establishing,
verifying or substantiating its purported reasons for the
decision to not pronote the Giievant. Overall, | am
convi nced that unsubstantiated, pretextual reasons were
offered to justify the non-pronotion decision. Because
concl ude, applying a Chapter 150E, Section 10(a)(3)

anal ysi s, that the Enployer discrimnated agai nst the
Gievant in its pronotional process, | find a
corresponding violation of Article 11 of the collective
bar gai ni ng agreenent .

As renmedy, | determne the Gievant shall be pronoted
to Sergeant, and that he shall be deened in terns of
seniority, benefits and all rights and privileges to have
hel d that rank since January 4, 2015. 1In addition, the
Gievant shall be nade whole for |oss of earnings suffered

as a result of his denial of pronotion to Sergeant as of

January 4, 2015. | decline, however, to award interest.
- + -
AWARD

The Enpl oyer discrimnated against the Gievant,
Joseph Gaudreau, based on his Union activity, in
violation of Article 1lof the collective bargaining
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agreenent, during the 2014-2015 sergeants
pronoti onal process.

As renmedy, the Gievant shall be pronoted to
Sergeant, and he shall be deened in terns of
seniority, benefits and all rights and privileges to
have held that rank since January 4, 2015. In
addition, the Gievant shall be made whole for |oss
of earnings suffered as a result of his denial of
pronotion to Sergeant as of January 4, 2015.

I will retain jurisdiction of this matter, solely to
resolve renmedi al issues, if any, for a period of 90
days, subject to extension at the request of either

party.

[ s/ Tammy Brynie
Tamy Brynie
Arbitrator
August 29, 2016
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